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| . OPENI NG STATEMENT

1. Plaintiff, Edward M chael O Brien ["PL"], brings civi
action under authority of the Sherman Act (1897), the
Restatenent (Second) of Torts and the Tel ephone Consuner
Protection Act of 1991 for treble danages sustained when
Visa US A Inc. ["Visa"], Mastercard, Inc. ["MC'], Chase
Manhattan Bank ["Chase"], G tibank, Inc. ["CB"'], First
Prem ere Bank ["FPB"] and RB Express, Inc. ["RB"] violated
federal and state laws wth conduct that included (a)
trespass to chattels, (b) wunlawful telephone usage, (c)
accessing emil accounts w thout aut hori zati on, (d)
restraining trade and commerce, (e) increasing nonopoly by
unl awf ul nmethods and (f) using interlocking directorates.

2. Def endants, in close working relationship including
interlocked directorates and/or interl ocked executive
groups, sent, and/or approved the sending of, solicitations
to PL's enuil addresses [ m chael ob@ngel fire.com and

savi org@ngel fire.con] that caused injury of the type
federal and state laws were legislated to prohibit.
Solicitations restrained trade and comrerce by increasing
Def endants revenues derived from exclusive dealings in
conformty with Visa/MC rules and policies recently proven
in violation of United States Codes Title 15, sec. 1

3. Vi sa, MC and respective boar ds of
di rect or s/ nenber banks, over see and regul ate menber s
["Issuers"] via internal rules pronul gated and enforced with
nmonopoly power and they are co-liable for nmenbers' and
agents' violations of federal and state |laws pertaining to
emai | solicitations.

4. Private civil action is brought, and defendants
sumoned, pursuant to the Sherman Act (1897) (15 U.S.C.,
sec. 1, 2, 15 and 19); the Restatenent (Second) of Torts

[REST. 2d of Torts, sec. 17, 217(b)]; the Tel ephone Consuner
Protection Act of 1991 (47 U S. C, sec. 227); California
Busi ness and Professions Codes, sec. 17538.4, 17538.41 and
California Penal Codes, sec. 502.



1. JURI SDI CT1 ON AND VENUE

1. Al defendants nmaintain offices, transact business,
and/or are found in the Central District of California,
wi thin the neaning of 15 U . S.C. sec. 22.

3. This Court has personal jurisdiction over each
def endant, and venue is proper under 15 U S . C., sec. 22 and
28 U.S.C., sec. 1391(b).

[l PARTI ES
A. Def endant s:

1. RB Express, Inc. is a bulk email sender of little known
reput ation.
[ unsub- st pt @maui . dl bnet wor k. net ]

Busi ness addr ess: 1158 26th St., Suite 597, Santa Moni ca,
CA 90403

2. Visa International Corp., and subsidiary Visa U S A

Inc., are associations of independent banks structured as
menbership associ ati ons. Both Visa organizations are
organi zed under the laws of the State of Delaware, wth
princi pal place(s) of business in San Francisco, California.

Visa credit cards are the world's nost widely used form of
"plastic" paynment. As of Decenber 2000, nore than $1.8
trillion in products and services were purchased using Visa
cards, and Visa's worl dwi de nmarket share, at 60 percent, was
greater than that of all other major paynent cards conbi ned.
There are nore than one(l) billion Visa, Visa El ectron,
Interlink, PLUS, and Visa Cash cards in the market today.
Vi sa-branded cards are accepted at nore than 28 mllion
| ocations in 144 countries, making Visa the closest thing
there is to a universal currency.

Visa International Corp. has ultimate authority over Visa
US A, Inc. However, Visa International has delegated
substantial authority to its regional boards. Visa US A's
authority to regulate, even matters solely within the United
States, is subject to Visa International's policies and
di rection.

Corporate address: Visa International, PO Box 8999, San
Franci sco, CA 94128-8999

3. MasterCard International has a conprehensive portfolio
of well-known, wdely accepted paynent brands including
MasterCard, Cirrus and Maestro. Wth approxinmately 25,000



MasterCard, Cirrus and Maestro nenbers worl dwi de, MasterCard
serves consuners and businesses, both large and small, in
210 countries and territories. For the year ended Decenber
31, 2002, gross dollar volune exceeded US$1.14 trillion.
MasterCard can be reached through its website at
www. mast er car di nt ernati onal . com

Corporate address: MasterCard International |ncorporated,
General Counsel, 2000 Purchase Street, Purchase, New York
10577- 2509

4. Gtigroup, Inc. is a pre-emnent financial services
conpany, with sone 200 mllion custoner accounts in nore
than 100 countries. Bank began in 1812; subsidiaries include
Travel ers, since 1864; Smth Barney, founded in 1873; and
Banamex, which was fornmed in 1884 as a result of the nerger
of Banco Naci onal Mexi cano and Banco Mercantil Mexi cano.

O her major brand nanes under Citigroup's trademark red
unbrella include Cti Cards, GtiFinancial, CtiMrtgage,
Citilnsurance, Prinmerica, Diners Cub, GCtigroup Asset
Managenent, The G tigroup Private Bank and CtiCapital.

Corporate address: U S. Service Center, 100 Citibank Drive,
P. O Box 769004, San Antoni o, TX 78245-9004

5. First Premer Bank is the sister organization of
Prem er Bankcard, headquartered in Sioux Falls, South
Dakota. First Prem er Bank owns the credit card accounts and
credit card loans of Prem er Bankcard. Prem er Bankcard is
the service provider for those accounts.

Prem er Bankcard is one of the nation's leading credit card
providers to the underserved, yet creditworthy market. Since
1989, the organization has helped mllions of individuals
and famlies establish or re-establish their credit. Premer
is anong the top 20 Visa and MasterCard credit providers,
and currently serves over 2.2 mllion custoners nationw de.

Corporate offices: 601 S. Mnnesota Ave., Sioux Falls, SD
57104, (605) 357-3000

B. Plaintiff Edward Mchael OBrien is a graduate of the
University of California and fornmer US. Marine Corps
Captain (Vietnam Era) and recipient of the Spirit of America
Honor Medal. M. OBrien is currently sole proprietor of
Golf O Brien Conpany, and founding president of SAVIORG a
California public charity [Title 26 U S.C., sec. 509(a)2 /
501(c)3]. PL is the author of Gve & Get, a book on tax-
savings fromcharitable donations, and is the inventor/owner



of GOLF COACH, the first (1989) software product to enable
golfers to acquire, process, analyze and present golf
statistics on PC, MN and MAI NFRAME conputers. M. O Brien
pl ayed professional golf on the California Golden State Tour
in 1992, and is currently a resident of Santa Barbara,
California and Princeville, Hawaii.

Busi ness address: P.O Box 91003, Santa Barbara, California
fax 805-893-8016

| V. DEFI NI TI ONS

1. "spam n. Unsolicited e-mail, often of a commerci al
nature, sent indiscrimnately to multiple miling lists,
i ndi vidual s, or newsgroups; junk e-mail.

"Spant probably inspired by a conmedy routine on the British
tel evision series Monty Python's Flying Grcus, in which the
word is repeated incessantly. [ The Anerican Heritage
Dictionary of the English Language, Fourth Edition,
Copyright 2000 by Houghton Mfflin Conpany. Published by
Houghton Mfflin Conmpany. All rights reserved.]

2. "Technical Definition: An electronic nessage is 'spani
IF (1) the recipient's personal identity and context are
irrel evant because the nessage is equally applicable to many
other potential recipients; AND (2) the recipient has not
verifiably granted deliberate, explicit, and still-revocable
permssion for it to be sent; AND (3) the transm ssion and
reception of the nmessage appears to the recipient to give a
di sproportionate benefit to t he sender. "
[ htt p/ / www. spamhaus. org/definition. htm ]

3. "chattel n. an item of personal property which is
novabl e, as distinguished from real property (land and
i nprovenents)." [ Law. Com Legal Dictionary;

http://dictionary.|aw. conj

4. internmeddling: intr.v. interneddled, interneddling,
i nt er meddl| es: To interfere in the affairs of others, often
of ficiously; neddle.

[ The American Heritage Dictionary of the English Language
Fourth Edition. Copyright 2000 by Houghton Mfflin Conpany.
Published by the Houghton Mfflin Conmpany. Al rights
reserved. ]

V. STATEMENT OF | SSUES



1. Whet her or not Defendants actions conplained of herein
breached United States Codes, Title 15, sec. 1 by
nmonopolistically restraining trade and comer ce.

2. Whet her or not Defendants actions conplained of herein
breached United States Codes, Title 15, sec. 2 by increasing
Visa/ MC's nonopoly in the general purpose credit card market
by unl awful neans.

3. Whet her or not Defendants actions conpl ained of herein
breached United States Codes, Title 15, sec. 19 by
formati on/use of interlocking directorates.

4. Wet her or not Defendants breached Anerican and/or
English Comon Law (trespass to chattels) and/or the
Restatenent (Second) of Torts when they sent wunsolicited
emai | nmessages to the Plaintiff.

5. Whet her or not Defendants breached the Tel ephone
Consuner Protection Act of 1991 ["TCPA'"] when they sent
unsolicited email nessages to the Plaintiff.

6. Whet her or not Defendants breached California Business
& Professions Codes, sec, 17538.4 and 17538.41 when they
sent unsolicited email nessages to the Plaintiff.

7. Whet her or not Defendants breached California Penal
Codes, sec. 502 when they sent unsolicited email nessages to
the Plaintiff.

VI. SUMVARY OF ARGUMENT

1. Al Def endants restrained interstate trade and
illegally increased nonopoly in credit card markets when
they sent unsolicited email to PL and thousands of other
consuners increasing Visa/MC marketshare and, thereby,
increasing Visa/MC market power to curtail trade wth
conpetitors via restrictions placed on nenbers' dealings
W th conpetitors.

2. Spam increased marketshare illegally (sec. 2
violation). Mre marketshare increased inpact of (damages
from nmenbers refusal to deal (sec. 1 and violation).

3. Def endant s convi ction in Uni ted St at es V.
Vi sa/ Mastercard proves use of interlocking directorates.



4. Def endants breached English and/or American Common Law
(trespass to chattels) and the Restatenent (Second) of Torts
when they sent wunsolicited email nessages to Plaintiff
because electronic signals generated and sent by conputer
have been held in many cases to be sufficiently physically
tangible to support a trespass cause of action.
Addi tionally, Def endant s emai | directly i njured PL
personally in mnd, reputation and pocketbook not indirectly
by injury to Plaintiff's email account (nmenory space) on
host's server

5. Def endants breached the TCPA and 47 C.F.R 64.1200(5)
when they used conputers to send unsolicited advertisenents
via tel ephone lines (internet) to Plaintiff's email accounts
residing on a renote server because unsolicited emi
conpel | ed PL to defray cost (s) of unwant ed
advertisenments/solicitations.

6. Def endants breached California Business & Professions
Codes, sec. 17538.4 when they sent plaintiff email that did
not display a toll-free tel ephone nunber or valid sender
operated return e-mail address so that the recipient of the
unsolicited documents could call or e-mail to notify the
sender not to e-mail any further unsolicited docunents.

7. Def endants breached California Business & Professions
Codes, sec. 17538.4 and 17538.41 when they know ngly
accessed Plaintiff's email accounts (thenselves accessible
via cellular telephone) and, w thout perm ssion, added new
messages to prior received nessages saved in accounts.

8. Def endants breached California Penal Codes, sec. 502
when they knowngly and wthout perm ssion accessed
Plaintiff's enmnil accounts via the internet.

VI1. ARGUMENT
A El ectronic Signals Trespass and Cause | njury:

1. El ectronic signals generated and sent by conputer have
been held to be sufficiently tangible to support a trespass
cause of action. Thrifty-Tel, Inc. v. Bezeneck, 56 Cal. App.
4t h 1559, 1567 (1996); State v. McGaw, 480 N.E. 2d 552, 554
(I'nd. 1985) (Indiana Suprenme Court recognizing in dicta that
a hacker's unauthorized access to a Conputer was nore in the
nature of trespass than crimnal conversion); and State v.
Riley, 121 Wash. 2d 22, 846 P.2d 1365 (1993) (conputer
hacking as the crimnal offense of 'conputer trespass' under



Washington law). It is wundisputed that plaintiff has a
possessory interest in its conputer systens. Further
defendants' contact wth plaintiff's emil «clients is
clearly intentional. Although el ectronic nessages may travel
through the Internet over various routes, the nessages are
affirmatively directed to their destination.

2. In the present case, Plaintiff's person (regular
attenuation to email accounts) was Defendants destination
for email sent, not server hosting PL's email accounts.
Server only a neans to an end.

3. "Defendants' intentional use of plaintiff's proprietary
conput er equi pnent exceeds plaintiff's consent and, indeed,
continued after repeated demands that defendants cease such
use is an actionable trespass to plaintiff's chattel. The
First Amendnent to the United States Constitution provides
no defense for such conduct.” [ConpuServe V. Cyber
Pronmotions, Inc., 962 F. Supp. 1015 (S.D. Chio 1997)]

4. Here the related issue is not proprietary conputer
equi pnent but rather human equipnent, brain and bal ance
sheet (finances). The human brain (mnd) can be , and in
this case was, trespassed wupon when Defendants sent
unsolicited, inproperly constructed email that conpelled
Plaintiff's read/edit/delete in order to do a "good job"
during the business day.

5. "Viewwng the facts in the light nost favorable to
Destination, we conclude that Destination's own figures do
not r ebut the admtted facts that unsolicited fax
advertisements shift significant advertising costs to
consuners." [Destination Ventures, Ltd. v. FCC, 46 F.3d 54
(9th CGr. 1995); Central Hudson Gas and Electric Corp. V.
Public Service Commin, 447 U.S. 557, 566; Board of Trustees
v. Fox, 492 U.S. 469, 480]

6. Def endants unsolicited email shifted significant
advertising costs to Plaintiff OBrien. Email clients |ike
those at Angelfire.com are substantially simlar to virtua
facsimle "machines". (ie. software rendered fax machi nes).

7. Very recently the Legislature of the State of
California concluded that fax transm ssion was sufficiently
simlar to email transmssion to qualify the latter for new
regul ations and penalties justified under Central Hudson and
ot her federal/state cases.

8. "The California State Senate on Thursday approved a
bill that would nmake it illegal to send unsolicited e-nmai



advertising and allows people to sue spanmers for $500 per
unwanted nessage."” ["California bill lets you sue
spammers"; Reuters; My 23, 2003, 4:30 AM PT; Story
Copyright 2003 Reuters Limted. Al rights reserved.]

9. "Spam now accounts for 46 percent of all e-mails sent,
said Enrique Salem president of Bright nmail, a San
Franci sco conpany that helps Internet providers block spam
before it reaches users inboxes. He told | awmakers that half

of e-mail will be spam by Decenber, up from 7 percent in
2001.
Spam costs U.S. businesses $10 billion each year in |ost

productivity, Salem told the Senate Comm ttee on Conmerce,
Sci ence and Transportation.

"E-mail messaging has fundanentally changed the way we
communi cate,’ said commttee Chairman John MCain, R
Arizona. 'The growng affliction of spam however, may

threaten all of this.'

Congress has in the past been reluctant to crack down on
spam in part because of |obbying fromretailers, marketing
firme and others who use such e-mail for their businesses.
But with the problem worsening, |awrakers appear nore |ikely
to pass sonething this year.

A bill proposed by Sens. Conrad Burns, R-Mntana, and Ron
Wden, D-Oregon, would ban deceptive subject lines, require
valid return addresses and order spammers to obey consuner
requests to stop sending theme-mail.

Sen. Charles Schuner, D New York, who wants a national "do-
not - spanl’ registry that consunmers could join, proposed an
international treaty to fight spam

"As soon as we tighten up our laws here and institute
vi gorous enforcenent, those who want to violate our |aws
nove abroad," Schuner said.

10. Even though | obbyists and ot her powers have been very
effective in precluding passage of nunerous "anti-spant
bills introduced in Congress (1999-2003), handwiting-is-on-

the-wall. Spamers have been weighed in the socio-political
bal ance...and the tine has cone (issues ripened) to bring
forth private civil action(s) that create precedent

accurately inpacting direct and proximte consunmer injury
targets. This case is appropriately directed toward the
goal .



B. Def endants Restrai ned Trade and Commer ce:

1. EscrowAnerican, Inc., LLC #0412409 |located at 6060
Brownt own Road, Chattanooga, Tennessee, provides escrow
services for online business transactions. PL needed an
escrow service to help sell product s of fered at
[ http://ww. angel fire.conl biz2/savicon] and decided to use
EscrowAnerican, Inc. in year 2000.

2. Just recently, PL learned that EscrowAnmerican, Inc.
denies all consuners use of Discovery, Anerican Express and
all other credit cards conpetitive with Visa/ Mastercard. PL
| ost sales to consuners who insisted on using credit cards
that were conpetitive with Visal/ Mastercard.

3. "The buyer pays EscrowAnerican with a MasterCard, Visa
or wired noney. EscrowAnerican is an online system and
accepts only online transactions; this helps to speed the
pur chasi ng process. EscrowAnerican wll accept electronic
checks in the near future.” [http://ww. escrowaneri can. com

4. This is a graphic exanple of how the Visa/ Mastercard
nmonopol y in general purpose credit card markets continues to
promul gate rules for nerchant inplenentation of Visa credit
card acceptance systens negatively and illegally inpacting
conpetition, trade and conmmerce. In exchange for the ability
to accept Visa and Mastercard credit card purchases,
EscrowAnerican, Inc. is prohibited from accepting D scover,
American Express, JCB and all other credit cards conpetitive
with Visal/ M. Anticonpetitive restrictions placed on
merchants injured countless consuners and businesses in the
United States and worldwide, including PL. Injuries are
likely to continue unless this case and simlar actions are
successful in curtailing Defendants illegal practices.

5. "...Visa, MasterCard and their nenber banks have agreed
not to 1issue cards on smaller conpeting credit card
networks, such as Discover and Anerican Express. These
excl usionary rules deny consuners the ability to choose from
anong a maxi numvariety of card products

6. Anmerica' s consuners have |lost out. They have |ost the
benefit of vigorous conpetition between the two |argest
credit card networks, which neans that they have not enjoyed
the innovation that conpetition brings. For exanple, snart
cards -- cards that use a conputer chip that will expand the
ways consuners can mnake purchases -- have been del ayed for
about a decade.
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7. Second, consuners have | ost the benefits of conpetition
anong the entire credit card industry, including not only
Visa and MsterCard but also their smaller rivals. Sone
consuners, for exanple, prefer to get their credit card of
choice fromtheir bank -- but are unable to. Sonme of these
banks want to offer cards from smaller networks -- but they
are unable to.

8. Every Anmerican consunmer has a vital stake in a
conpetitive «credit card industry. There is sinply no
substitute for real conpetition.” [ PRESS RELEASE;

WEDNESDAY, OCTOBER 7, 1998; WMWV USDQJ. GOV; PREPARED REMARKS
OF ATTORNEY GENERAL JANET RENO ON DOJ CASE AGAI NST VI SA AND
MASTERCARD]

9. Visa's restraint of trade via restrictive rules
collusively made and ubiquitously pronulgated via global
monopoly power, was per se violation of 15 US. C, sec. 1
and 2; REST. 2d of Torts, sec. 17, 217(b); the Tel ephone
Consuner Protection Act of 1991 (47 U S C, sec. 227);
California Business and Professions Codes, sec. 17538.4,
17538.41 and California Penal Codes, sec. 502 and was
especially offensive (malicious) in light of prohibitions
announced and recently upheld by appellate reviewre U S. v.
Vi sa/ Mastercard [98 Cv. 7076 (BSJ)].

10. Speci al note: Al t hough probably not RICO |iable for
| ack of organized crine involvenent (otherw se qualified),
survey of online casinos reveals fact only Visal/Mstercard
credit cards are acceptable for purchase of electronic
chips. Final Judgnent in US. v. Visa/ Mastercard reveal s how
Vi sa/ Mastercard "cornered” online ganbling and many rel ated
markets. Wiile <case was wunder appeal, Visal Mstercard
continued very sane anticonpetitive policies/conduct that
pronpted United States Departnment of Justice to file
conplaint in 1998.

11. To date Visa/MC continues to cause antitrust injury
via conpelled exclusive dealing by its credit card issuers.
One of their sales nethods is spam One of their victins was
Plaintiff O Brien.

C. Def endant s Monopol i zed:

1. "Every person who shall nonopolize, or attenpt to
nmonopol i ze, or conbine or conspire with any other person or
persons, to nonopolize any part of the trade or comerce
anong the several States, or with foreign nations, shall be
deened guilty of a felony, and, on conviction thereof, shal

be punished by fine not exceeding $10,000,000 if a
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corporation, or, if any other person, $350,000, or by
i nprisonment not exceeding three years, or by both said
puni shments, in the discretion of the court.” [United States
Codes, Title 15, sec. 2]

2. Persons, Visa and Mastercard, conbined with persons
Chase Manhattan Bank, GCitibank, Inc., First Premer Bank,
and RB Express, I nc., to increase Visa/MC nonopoly

mar ket share in the general purpose credit card market via
spam

3. "Monopolization in contravention of 15 USCS, sec. 2
occurs whenever one w th nonopoly power commts unreasonabl e
restraint of trade in violation of 15 USCS, sec. 1. Auburn
News Co. v Providence Journal Co. (1980, DC RI) 504 F Supp
292, 6 Media LR 2333, 1980-81 CCH Trade Cases sec. 63640,
rev’d on other grounds, remanded (1981, CA1 RI) 659 Fad
273." [15 USCS, sec. 2, n6]

4. Visa and Mastercard, one in exercise of market power,
were convicted in US v Visa, et al. of unreasonable
restraint of trade in violation of 15 USCS, sec. 1.
Ther ef or, defendants contravened Title 15, sec. 2.

D. Prior Conviction Sufficient For Sec. 19 Liability:

1. The United States Departnent of Justice conplained
agai nst defendants in re US. v. Visa/Mstercard, for
violation of Title 15, United States Codes, section 1.
[United States of America v. Visa US A, Inc., and
Mastercard International, Inc., CV 98-7076 (BSJ), Conplaint,
p. 1- 2]

2. DQAJ conmplaint alleged two forns of sec. 1 violation (a)
Count One: restraint of conpetition wth each other via
"dual gover nance" and (b) Count Two: restraint of
conpetition via restrictions placed on bank nenbers
conpelling them to refuse to do business with Visa/MC
conpetitors (American Express, D scover/Novus, D ners Card,
et al.). [Ibid.]

3. "Visa International is an appropriate and necessary
defendant as to Count Two of the governnent's conplaint
before trial and at the close of the governnent's case, Visa
International noved to dismss the clains against it on the
ground that it was not an appropriate defendant in this
case. Plaintiff argues, and the court agrees, that Visa
International is a necessary defendant as to Count Two of
the conplaint because it has the authority to adopt
exclusionary by-laws in the United States.
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4. Visa International is a Delaware association owned by
its nmenbers. Visa International owns the Visa brand and
licenses that brand to Visa US A, which in turn
subl i censes the use of that brand to its nenber banks. (See
Allen (Visa US A) Dep. at 26-28.) Visa International's
‘role is domnant' on issues relating to the Visa brand
(See Tr. 5391-92 (WIlliamson, Visa Int'l).)

5. Visa US A relies upon Visa International processing
centers for all transactions, including donestic ones. (See
Tr. 5390 (WIlianmson)). Moreover, 'Visa USA as a region is
very dependent wupon Visa International for all of its
technol ogy developnent.' (Tr. 4743 (Knox, Visa U S A);
accord MEwen (Visa USA) Dep. at 36-37.) Vi sa
I nternational By-law Section 15.02, entitled 'Fundanmental
Principles," defines the relationship between the Visa
International Board of Directors and its Regional Boards,
including the Visa U S A Board. The Visa International
Board has sole authority to regulate interregional matters.
In addition, intraregional matters having a significant
effect on the worldwi de Visa program nmay be preenpted or
regul ated by the International Board of Directors. (See EX.
P-1168 at VI000056.) Under Section 15.02(d), the Visa
I nternational Board possesses the final power to classify
matters as interregional, intraregional or intraregional
having significant effect on worldw de Visa prograns. (See
Tr. 3296 (B. Katz, Visa US A /Visa Int'l); Ex. P-1168 at
VI 000056.) Because Visa International has the authority to

decl are whet her Vi sa UsS A By- | aw 2.10(e) IS
"interregional' or 'intraregional having significant effect
on worl dwi de Visa prograns,' it therefore has the authority

under Section 15.02 to preenpt or regulate the Visa U S A
Regi onal Board on this matter. (29)

6. Visa International By-law Section 15.05, 'Conflicts or
Controversies,' provides an independent basis on which the
Visa International Board could regulate Visa U S. A By-law
2.10(e). 'Conflicts and/or controversies' subject to Visa
International Board consideration are those 'involving
clains that the rules, regulations and/or policies of a
Regi onal Board' that (a) 'adversely affect nmenbers (or their
owners or nenbers) operating in other regions' or (b) '"are
i nconsistent with the rules, regulations and/or policies, or
otherwise not in the best interests of the corporation' (Ex.
P-1168 at VI 000057 (enphasis added).) The Visa |International
Board can resolve the conflict or controversy wth approval
by three-fourths of the "eligible voting nenbership of the
Board of Directors (wth the Regional D rectors representing
such region ineligible to vote)." Such a vote wll be
bi ndi ng upon the Regional Board. (Ex. P-1168 at VI 000057.)
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Under Section 15.05, the Visa International Board therefore
has the power to preenpt a Visa US A policy that is
inconsistent with what it determnes to be the best
interests of the Visa International corporation. (See Tr
3300 (B. Katz, Visa U S.A/Visalnt'l)).

7. In the past, Visa International has provided
affirmati ve encouragenent for By-law 2.10(e) and woul d have
passed its own international version of that rule absent
intervention from foreign conpetition authorities. (See Tr.
3288-89 (B. Katz)). In June 1996, the Visa International
Board del egated authority to the United States Regi on, anong
others, to ensure that the United States Region knew the
I nternational Board supported a continuation of By-Ilaw
2.10(e). (See id. at 3290-92 (B. Katz); Ex. P-0661 at
V030425-26.) Since Visa International has the power to
inpose its own version of By-law 2.10(e) wunless legally
prevented from doing so, Visa International's notion to
dismss is denied." [United States of Anerica v Visa U S A,
et al., 98 Gv. 7076 (BSJ)].

8. "As the court has found liability under Count Two it
grants, in part, the remedies requested by the Governnent.
As an initial matter, the court notes that there is no
reason to believe that abolishing the exclusionary rules
woul d be disruptive to the governance of the associations."”
[1bid.]

9. Although the United States District Court in the
Southern District of New York convicted defendants on Count
Two they were acquitted on Count One.

10. "Sec. 19. Interlocking directorates and officers

(a)(1) No person shall, at the same tine, serve as a
director or officer in any two corporations (other than
banks, banking associ ations, and trust conpanies) that are--

(A) engaged in whole or in part in commerce; and

(B) by virtue of their business and |ocation of operation
conpetitors, so that the elimnation of conpetition by
agreenent between them would constitute a violation of any
of the antitrust laws;" [Title 15, United States Codes,
chap. 1, section 19]

11. Def endants are not, by any conventional definition

"...banks, banking associations, and [or] trust conpanies".
Thei r claim for not-for-profit st at us and title
"association", as tenuous at it is in light of Visa's
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revenues from 1.1  billion <cards doing 27.1  billion
transactions worldw de involving some $1.2 trillion, was
apparently accepted by district court in US V.
Vi sa/ Mastercard w thout objection. [http://ww.vVvisa.com -
Cor porate Report]

12. Al t hough the district court determned that certain
formse of conpetition (association-wth-association) were
actual ly i ncreased via the Visa/ MC  pro-conpetitive

relationship with each other, certain other forns of
conpetition (association-with-corporation) were restrained
by same relationship fostering anticonpetitive
pol i ci es/ rul es/ conduct . Aneri can Express, I nc.,
Di scover/ Novus, Inc., Diners Club, Inc., and other general
purpose credit card market conpetitors, are for-profit
corporations that directly and indirectly issue credit and
debit cards and they are, clearly, not associations as
Vi sa/ MC decl are thensel ves to be

13. According to above cited district court decision, Visa
and Mastercard are, within certain paraneters, 'conpetitors
and, on sum display sufficient pro-conpetitive attributes
inter shared directorates to obtain Court's denial of
conviction on Count One, noted above. Court did, however
convict on Count Two and that fact proves Defendants
l[Tability under sec. 19 alleged in cause of action.

14. "' Conpetitors' within neaning of 15 USCS, sec. 19 are
conpanies that wvie for Dbusiness of sanme prospective
purchasers, even if products they offer, unless nodified,
are sufficiently dissimlar to preclude single purchaser
from having choice of suitable product from each. TRW Inc.
v Federal Trade Com (1981, CA9), 647 F2d 942, 1981-1 CCH
Trade Cases, sec. 64077." [15 U S.C., sec. 19, n 3]

15. “Inmplicit in mllion-dollar net worth requirenent of
15 USCS, sec. 19 is legislative judgnment that size of
interlocked <corporations 1is critical inquiry, and not

quantity of conpetition; mnimal nature of conpetition
bet ween corporations with interlocking boards is not defense
to 15 USCS, sec. 19, since interlocks are intended to be
reached without regard to anount of commerce that m ght be
ef fected. Borg-Warner Corp.(1983) 101 FTC 863." [15 U. S. C
sec. 19, n 3]

15. Conmpetitors, Visa and Mastercard, wuse interlocking
directorates and/or shared executive commttee nenbership to
coordi nate, create, pronulgate and enforce rules that conpel
menbers (credit card issuers) to elimnate conpetition by
Anmerican Express, Discover/Novus, Diners Cub, et al.
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against Visa/MC in general purpose credit card and debit
card markets. |ssuers on-going conpliance with associations

rules/policies restrict product availability (restrain
trade); increase nmarket power (nonopolize) and increase
i ssuers revenues Vi a practices t hat intentionally
(unavoidably) injure ~certain percentages of consuners/
busi nesses.

16. "Purpose of sec. 8 of Cayton Act (15 USCS, sec. 19)
is to nip in bud incipient violations of antitrust |aws by
removing opportunity or tenptation to such violations
through interlocking directorates. United States v Sears,
Roebuck & Co. (1953, DC NY), 111 F Supp 614." [lbid., n2]

17. Def endants, no |onger incipient but rather full blown
in wviolation of antitrust |aws, had (have) regular
opportunity to nmake, affirm and/or nodify anticonpetitive
rules and orders via interlocking directorates. O fenders
were not nipped-in-bud at the incipient stage Dbecause,
heretofore, no person (public or private) brought sec. 19
claim(s) against them

18. "...the elimnation of conpetition by agreenent
between them would constitute a violation of any of the
antitrust laws;" (enphasis added) does not expressly or
inpliedly limt liability for restraint or elimnation of
conpetition between defendants thenselves but rather refers
to elimnation of conpetition in any market that "...would
constitute a violation of any of the antitrust |aws;".

19. Conviction of Defendants under sec. 1, Count Two in

US v. Visa/Mstercard, constitutes proven violation of
sec. 1, an "antitrust law, as referred toin 15 U S. C., sec
19 (a)(B)

20. Therefore, even with affirmation of pro-conpetitive
factors negating Visa/MC sec. 1 liability in association-
W t h-associ ati on markets, proven liability for restraint of
trade and nonopolization in association-wth-corporation
mar ket s proves defendants breached sec. 19.

21. Attorney Ceneral of the United States (public
enterprise) mssed above referenced Count Two rationale for
Def endants sec. 19 liability, but "Little Attorney General"
(free enterprise) pi cked it up...validating
spirit/letter/purpose of sec. 15, envi si oned and
conmmi ssi oned by Congress.

E. Trespass To Chattels:
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1. Def endants Internmeddled Wth Plaintiff's Property:

a. PL, like many other owners of enmmil accounts hosted by
Angel fire.com takes very seriously email that comes into
his accounts. If not Iliterally conpelled PL is strongly
urged, nmuch Ilike a ringing telephone urges, to daily

read/ process constant streans of incomng enail nessages
that are relevant and irrelevant to PL's affairs.

b. PL, like nost people, has limted time during each
wor kday to access, read and save/del ete email nessages. The
presence of irrelevant spam (especially when titles are
deceptive) consunes valuable tinme and presence-of-mnd

focused on Ilitigation, business, personal affairs, etc.
because PL nust read/delete spamin order to keep his emai
accounts under Angelfire's 4 negabyte nenory |imtation.

Exceeding limtation can be grounds for termnation of an
account .

C. "' \Where the conduct conplained of does not anpbunt to a
substantial interference wth possession or the right
thereto, but consists of internmeddling with or use of...the
personal property, the owner has a cause of action for
trespass' to chattel, but not for conversion."™ [Thrifty-Tel,
Inc. v Bezenek, 54 Cal. Rptr. 2d 468 (1996)]

d. "The Court of Appeal majority placed nuch wei ght on the
notice that 'any unlawful interference, however slight, with
the enjoynent by another of his personal property, is a
trespass.' [Intel Corp. v Hamdi, 114 Cal.Rptr.2d 244, 247
(Cal.App. 3 Dist. 2001)]

e. Def endants actions can be accurately characterized as
"intermeddling".

f. "Li kewi se, the Restatenent Second of Torts, section 217
includes in the definition of trespass to chattel the
intentional use or 'interneddling' with a chattel in the

possession of another." [Id., sec. 217(b)]

g. "The tort of trespass to chattels 'lies where an
intentional interference with the possession of personal
property has proximately caused injury." [Supra., Thrifty-
Tel, Inc. v Bezenek]

h. Def endant s i nternmeddl i ng proxi mately caused
gquantifiable injury to PL.

i "The undi sputed facts establish that Melle commtted a
trespass to chattels in violation of Virginia Common Law
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Al though authority under Virginia |aw respecting an action
for trespass to chattels is sparse, case |aw suggests that
trespass to chattels is indeed actionable in Virginia. See
Vines v. Branch, 244 Va. 185, 190, 416 S.E.2d 890, 894
(1992) ("Where a person has illegally seized the persona
property of another and converted it to his own use, the
owner nmay bring an action in trespass, trover, detinue. or
assunpsit . . . . One who commts a trespass to chattel is
liable to its rightful possessor for actual damages suffered
by reason of loss of its use.") (enphasis added) (citations
omtted)). A trespass to chattels occurs when one party
intentionally uses or interneddles with personal property in
rightful possession of another wthout authorization. See
RESTATEMENT (SECOND) OF TORTS sec. 217 (b)." [AOL v. IM
@ulf Coast Marketing, & TSF, Guvil Action 98-0011-A:
Menorandum Qpinion re Count V: Trespass to chattels under
Virginia Cormon Lawj

] - Sending spam to Plaintiff's enail addr esses,
intentionally interfered with the possession of Plaintiff's
property and/or internmeddled wth Plaintiff's property
(emai |l accounts : saved enmmil nessages).

K. "The chief inportance of the theory today, according to
Prosser, is that there may be recovery for interferences
wth the possession of personal property that are not
sufficiently inportant to be classed as conversion, i.e., as
a 'little brother of conversion'." (5 Wtkin, Summary of
Cal. Law (9th ed. 1988, 1999 Supp.) Torts, sec. 627A, p.390;
see id.;, sec. 610, pp. 707-708.)

| . However, the tort [of trespass to chattels] has
reenerged as an inportant rule of cyberspace. [Intel Corp. v
Hami di, 114 Cal .Rptr.2d 244, 247 (Cal.App. 3 Dist. 2001)]

m On scores of occasions (1999 thru 2003) Defendants
directly, indirectly and intentionally sent danagi ng spamto
PL's emai|l accounts. Defendants "...intentionally use[d] or

internmeddl e[d] with personal property in rightful possession
of another w thout authorization."

n. "Accordingly, the Court of Appeal majority was forced
to rely on two other, consequential harns: 'loss of
productivity...and by the tine [plaintiff ] spent trying to
halt the distractions...(spam."'" [Supra., Intel v. Ham di]

0. Def endants actions caused Plaintiff's 1loss of

productivity and tinme necessary to (1) read/delete spam and
(2) halt distractions via filter configurations, consuner
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conplaints and, absent other adm nistrative renedy, federal
[itigation.

2. Private Nui sance:

a. Def endants created a nuisance by physically invading
Plaintiff's interest in the private use and enjoynent of
property (two enmail accounts). Invasions (spam required

time consumng editing and, thereby, decreased Plaintiff's
enjoynent of (a) economcal interaction with email clients,
(b) electronic (instant) correspondence and (c) reading only
rel evant nessages.

b. "Appellants admt that their [property] 1is not
contam nated and that aside fromalienability, their use of
the property remains unaffected. Nevertheless, appellants
argue that they are entitled to relief under a theory of
private nuisance. In tort, one may be damaged but not suffer
a legal injury. See Rosenthal v. Carson, 27 A 2d 499, 501
(Pa. Super. 1942). Al though appellants have clearly alleged
damages, we nust decide whether they were a result of a

conpensable injury." [Stewart R Golen v. The Union
Corporation, in the Court of Conmmon Pleas of Philadel phia
Count vy, G vil No. 1992- 305, Sept enber 1995:

http://ww. dpg-| aw. com opi ni ons/ pa- super/ 9809/ 6170-
gol den. ht m #821D]

C. Def endant s nui sance caused conpensatory injury in forns
of (a) ti me-consunption (expense) and (b) vexation
(emotional distress).

d. "This Comonwealth follows the Restatenent (Second) of
Torts' fornulation of private nuisance. See Kenbel v.
Schl egel, 478 A 2d 11, 14 (Pa.Super. 1984). The Restatenent
defines a private nuisance as 'a non-trespassory invasion of
another's interest in the private use and enjoynent of
land.' 4 Restatenent Torts, 2d, sec. 821D, p. 100." [Ilbid.]

e. Even should liability for literal trespass be denied

defendants incurred liability for infliction of private
nui sance.

f "Admttedly, a broad reading of the Restatenent

definition could include appellants' claim It has been
noted that the concept of nuisance is broad enough to
enconpass virtually all harns. See Adkins v. Thomas Sol vent
Co., 487 NWwW2d 715 (Mch. S.C. 1992). Thus, courts nust
determine sensible limts to liability under this
potentially sweeping concept. After careful consideration,
we conclude that private nuisance only recognizes injuries
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that require physical presence on the property in order to
be perceived." [IDbid.]

g. Spam s physical existence in formof electronic signals
is no longer seriously questioned. Defendants spam pl aced in
PL's email accounts constituted private nuisance if not
trespass. Use of nuisance nethods to increase nonopoly is
i1l egal nonopolization.

h. "The phrase 'interest in the use and enjoynent of |and'
is used in this Restatenent in a broad sense. It conprehends
not only the interests that a person may have in the actual
pr esent use  of land for residential, agricul tural,
commercial, industrial and other purposes, but also his
interests in having the present use value of the Iland
unimpaired by changes in its physical condition .
"Interest in wuse and enjoynent' also conprehends the
pl easure, confort and enjoynent that a person normally
derives from the occupancy of |and. Freedom from di sconfort
and annoyance while using land is often as inportant to a
person as freedom from physical interruption with his use or
freedomfromdetrinmental change in the physical condition of
the land itself. This interest in freedomfrom annoyance and
di sconfort in the use of land is to be distinguished from
the interest in freedom from enotional distress . . . The
latter is purely an interest of personality and receives
limted | egal protection, whereas the former is essentially
an interest in the wusability of Iland and, although it
i nvol ves an el enment of personal tastes and sensibilities, it
receives nmuch greater legal protection.” [Ibid.]

i Even limted l|legal protection (laws, precedent) wll
suffice to stop Defendants from abridging Plaintiff's right
to freedom from di sconfort and annoyance while using enai
accounts.

] - "All of the cases relate to an interference of the
enjoynent of the property while on the prem ses. See, e.q.
Harford Penn-Cann Service, Inc. v. Zynblosky, 549 A 2d 208
(Pa. Super. 1988) (dust from truck stop sufficient to
constitute nuisance where health problens to enployees
resulted); Karpiak v. Russo, 676 A 2d 270 (Pa.Super. 1996)
(dust from a business not a nuisance where no health
problens or effect on daily activities resulted); Township
of Bedm nster v. Vargo Dragway, Inc., 253 A 2d 659 (Pa.
1969) (excessive noise from a racetrack in a residential
area found to be a nuisance in fact)." [Ibid.]
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K. Def endants "noise" was an enotional (health) problem
which regularly interrupted Plaintiff OBrien's daily
activity and exacerbated his disability.

l. "Perception while physically present should not be
confused with physical invasion. For instance, the noise and
light from a trucking business can be perceived while
physically present on neighboring property and may
constitute a nuisance though no physical invasion occurs.
See Firth v. Scherzberg, 77 A 2d 443 (Pa. 1951) (noise and
headlights from a trucking business operated at night
considered a nuisance where it deprived neighbors of
sleep)." [Ibid.]

m Defendants enmmil sends from proprietary servers to
server(s) at Angelfire.comon which PL's email accounts were
host ed was, neverthel ess, trespass and/or nui sance.

n. "Originally, all types of trespass, including trespass
to | and, were punishable under the crimnal |aw because the
trespasser's conduct was regarded as a breach of the peace.
When the crimnal and civil aspects of trespass were
separated, the civil action for trespass was colored by its
past, and the idea that the peace of the community was put
i n danger by the trespasser's conduct influenced the courts

ideas of the character of the tort. Therefore, relief was
granted to the plaintiff where he was not actually damaged,
partly, at least, as a neans of discouraging disruptive
influences in the community. If then, there is an act on the
part of the defendant interfering with the plaintiff's
possession, which does or is likely to result in arousing

conflict between them that act will characterize the tort
as a trespass, assum ng of course that the other elenents of
the tort are made out. (7 Speiser et al., Anmerican Law of

Torts (1990) Trespass, sec. 23:1, p. 592 (Speiser)]"”
[ Supra., p.248]

0. A great nunber of comunities were disrupted when
Def endants spam arrived at email accounts/clients and caused
disconfort and distress. (Admttedly, spam did provide
opportunity for certain qualified consuners in need of a
credit card.) Even should the Court doubt actual danmage to
PL's person or business from Defendants conduct, relief in
form of damages paid by Defendants is required in order to
di scourage future disruptive influence in PL's community.

p. "As a nunber of very early cases show, any unlawful
interference, however slight, with the enjoynent by another
of his personal property, is a trespass." (Speiser, sec.
23:23, p. 667)
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g. No reasonable person will deny fact spam interferes
with the enjoynent of emai

r. "A trespass to chattels is actionable per se wthout
any proof of actual damage. Any unauthorized touching or
moving of a chattel is actionable at the suit of the
possessor of it, even though no harm ensues...Hence, the
successful plaintiff wll always be entitled to nom nal
damages at least[.]" (Salnmond on Tort (21st ed. 1996)
Trespass to Goods, sec. 6.2, p. 95, fns. omtted)

S. | f nom nal damages then punitive damages:

t. "As indicated, sone confusion in the cases and
treatises disappears when the nature of the renedy is
considered. W accept that 'The plaintiff, in order to

recover nore than nom nal danages, nust prove the val ue of
the property taken, or that he has sustained sone special
damage.' (1 Waterman, Trespass (1875) Renmedy for W ongful
Taking of Property, sec. 596, p. 617; see Lay v. Bayless
(1867) 44 Tenn. 246, 247; Warner v. Capps (1881) 37 Ark.
32.)" [Intel v. Ham di, p.249]

u. What value can be placed on peace-of-mnd or the
absence of enotional distress? If tinme-consumng editing
(read/ save/ del et e) was only nom nal | y expensi ve,

exacerbation of PL's Veterans Admnistration certified
disability (and disabilities suffered by countless others
i npacted by sane enmil attack) was very expensi ve.

V. "A plaintiff can sustain an action for trespass to
chattels, as opposed to an action for conversion, wthout
showng a substantial interference wth its right to

possession of that chattel. Thrifty-Tel, Inc., 46 Cal. App.
4th at 1567 (quoting Zaal ow v. Kroenert, 29 Cal. 2d 541, 176
P.2d 1 (Cal. 1946)). Harm to the personal property or
dimnution of its quality, condition, or value as a result
of defendants' use can also be the predicate for liability.

W. Mul tiple unsolicited and unwanted conmunications from
Defendants to the effect Plaintiff needed (or could use)
Defendants <credit card, designed only for |owincone
persons, was a dimnution of the quality of PL's email

accounts and possibly [|ibelous. Accounts, occasionally
monitored for quality by the hosting service, revealed to
Angel fire.com Plaintiff's low incone status (from which he
was trying desperately to extricate hinself), evidenced by
Def endants profiling (see major credit card issuer Capita

One Fi nanci al Corp.'s profiling - at
http://ww. capital one. contf about /i ndex. shtm ?li nki d=WWV X X X
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_GBLHM H1_02_T_A7). Plaintiff has often had friends,
associ ates and superiors peer over his shoulder while he
accessed/read email. How many dubious smles did defendants
solicitations with "no credit check required" on subject
line bring? How many pronotions have been lost (or
reputations tarnished) when enployers viewed enployees
negati vely descri bed spanf?

X. Host injury is also consumer injury:

(1) "In the present case, any value ConpuServe realizes
from its conputer equipnment is wholly derived from the
extent to which that equipnment can serve its subscriber
base. M chael WMangino, a software devel oper for ConmpuServe
who nonitors its mail processing conputer equipnent states
by affidavit that handling the enornous volune of nass
mai lings that ConpuServe receives places a trenendous
burden on its equipnent. (Mangino Supp. Dec. at 2).
Def endants' nore recent practice of evading ConpuServe's
filters by disguising the origin of their nessages
conmandeers even nore conputer resources because ConpuServe
conputers are forced to store undeliverable e-mail nessages
and labor in vain to return the nessages to an address that
does not exist. (Mangino Supp. Dec. at ~{66~}7-8). To the
extent that defendants' nultitudinous electronic nailings
demand the disk space and drain the processing power of
plaintiff's conputer equipnent, those resources are not
available to serve ConpuServe subscribers. Therefore, the
value of that equipnment to ConpuServe is dimnished even
though it is not physically damaged by defendants’
conduct." [ConmpuServe v. Cyber Pronotions, Inc., 962 F.
Supp. 1015 (S.D. Chio 1997); In the United States District
Court for the Southern District of Ohio Eastern Division;
Case No. (C2-96-1070; JUDGE CGCRAHAM February 3, 1997,
MEMORANDUM OPI NI ON AND ORDER

(2) "Next, Plaintiff asserts that it has suffered injury
aside from the physical inpact of defendants' nessages on
its equipnent. Restatenent sec. 18(d) also indicates that
recovery may be had for a trespass that causes harm to
sonething in which the possessor has a legally protected
interest. Plaintiff asserts that defendants’' nessages are
| argely unwanted by its subscribers, who pay increnentally
to access their e-mail, read it, and discard it. Also, the
receipt of a bundle of wunsolicited nessages at once can
require the subscriber to sift through, at his expense, all
of the mnmessages in order to find the ones he wanted or
expected to receive. These inconveniences decrease the
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utility of ConpuServe's e-mail service and are the forenost
subject in recent conplaints from ConpuServe subscribers.
Patrick Hole, a custoner service manager for plaintiff,
states by affidavit that 1in Novenber 1996 ConpuServe
received approximately 9,970 e-nail conplaints from
subscri bers about junk e-mail, a figure up from
approximately two hundred conplaints the previous year.
(Hole 2d Supp. Dec. ). Approximately fifty such conplaints
per day specifically reference defendants. (Hole Supp. Dec.
). Defendants contend that ConpuServe subscribers are
provided with a sinple procedure to renove thenselves from
the mailing list. However, the renoval procedure nust be
performed by the e-mail recipient at his expense, and sone
ConmpuServe subscribers conplain that the procedure is
i nadequate and ineffectual. (See, e.g., Hole Supp. Dec.)."
[1bid.]

(3) "Many subscribers have termnated their accounts
specifically because of the unwanted recei pt of bulk e-nai
messages. (Hol e Supp. Dec., Hole 2d Supp. Dec.). Defendants'
intrusions into ConpuServe's conputer systens, insofar as
they harm plaintiff's business reputation and goodwi Il wth
its custoners, are actionable under Restatenent sec. 18(d)."
[1bid.]

(4) "The reason that the tort of trespass to chattels
requires sonme actual danage as a prima facie elenent,
wher eas damage is assuned where there is a trespass to rea
property, can be explained as foll ows:

(5) The interest of a possessor of a chattel in its
inviolability, unlike the simlar interest of a possessor of
| and, is not given legal protection by an action for nom nal
damages for harmess internmedlings with the chattel. In
order that an actor who interferes with another's chattel
may be liable, his conduct nust affect sone other and nore
inportant interest of the possessor. Therefore, one who
intentionally internmeddles with another's chattel is subject
to liability only if his intermeddling is harnful to the
possessor's materially valuable interest in the physical
condition, quality, or value of the chattel, or if the
possessor is deprived of the use of the chattel for a
substantial tinme, or sone other legally protected interest
of the possessor is affected as stated in Cause (c).
Sufficient legal protection of the possessor's interest in
the nmere inviolability of his chattel is afforded by his
privilege to use reasonable force to protect his possession
agai nst even harm ess interference."” [Ibid.]
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(6) "Plaintiff ConmpuServe has attenpted to exercise this
privilege to protect its conmputer systens. However,
defendant's affirmative efforts to evade plaintiff's
security neasures have circunmvented any protection those
self-help nmeasures mght have provided. In this case
CompuServe has alleged and supported by affidavit that it
has suffered several types of injury as a result of
def endant s’ conduct . The foregoing discussion sinply
underscores that the damage sustained by plaintiff 1is
sufficient to sustain an action for trespass to chattels.
However, this Court also notes that the inplenentation of
technological neans of self-help, to the extent that
reasonabl e measur es are effective, IS particularly
appropriate in this type of situation and should be
exhausted before legal action is proper." [I1bid.]

3. Def endant s Spam Not Protected Free Speech:

a. "E-mails criticizing fornmer enployer is protected
speech, court rules Tuesday, July 1, 2003 Posted: 1:05 PM
EDT (1705 GW)

SAN FRANCI SCO, California (AP) -- In a free-speech case
wat ched closely by civil Ilibertarians, California' s high
court ruled that a barrage of e-nmails sent by a fired Intel
wor ker disparaging his fornmer enployer did not constitute
t respassi ng.

In a 4-3 decision Mnday, the California Suprene Court
overturned a lower-court injunction barring Kourosh Kenneth
Ham di from sending e-mail to his forner colleagues. Santa
Cl ara-based Intel had sought the injunction, arguing that
Ham di was trespassing on its conputer servers just as
t hough he were intruding on private property.

The majority's reasoning does not give a legal nod to those
sendi ng spam or unsolicited e-mail, en nasse, she not ed.

Werdegar also said Intel's servers were not harned by the
conput er nmessages and the thousands of recipients were able
to request that the e-mails stop, which Ham di honored. Had
that not been the case, Ham di may have been trespassing,
she sai d.

He (Hamdi) no nore invaded Intel's property than does a
protester holding a sign or shouting through a bullhorn
out si de corporate headquarters, posting a letter through the
mai |, or telephoning to conplain of a corporate practice. --
Justice Kathryn Werdegar
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She added that Intel's chief concern was the content of his
e-mails, which are protected speech. Comercial speech, such
as spam does not have the same First Amendnent protection.”

[http://ww. cnn.com (honmepage): July 1, 2003: Intel v
Ham di ]
b. Wiy Intel did not stop Hamdi's spam with standard

filtering is yet a nystery. Did Intel try to entrap Ham di
or give him enough rope to hang hinself? Plaintiff would
have permanently stopped questionable free speecher cold in
a matter of a few mnutes using inexpensive email filtering
sof t war e.

C. Intel sought only an injunction to stop Hamdi's
frequent, unconplinentary email and did not join Intel
enpl oyees to case. Although Intel's cause of action for
trespass was not accepted by the California Supreme Court,
enpl oyees, arguably, had cause of action for trespass and
breech of California codes.

d. Even though Ham di did, apparently (never proven),
grant Intel enployees (individually) "right" to stop emails
many who were not enjoying unsolicited, corporately
of fensive nessages did not want to acknow edge that fact
and/or communicate wth a discharged, disgruntled fornmer
enpl oyee. Absence of estoppel request is not approval of
continuing email barrage.

e. Hamdi's email may, in fact, not have caused
appreciable damage to Intel's servers having virtually
unlimted nenory. However, emails did very probably cause
damage to enployees' persons (nental distrubance, |oss of
productivity, etc.). Emails, not only as electronic matter
but also as cognitive matter (affect), can be likened to
noi se or dust. Wien a | arge nunber of irrelevant, disturbing
emails inpact a person's mnd it is |ike experiencing
excessive noise or a cloud of unhealthy dust.

f. Quote reiterated (recited) for enphasis and absolute
clarity, "All of the cases relate to an interference of the
enjoynent of the property while on the prem ses. See, e.q.

Harford Penn-Cann Service, Inc. v. Zynblosky, 549 A 2d 208
(Pa. Super. 1988) (dust from truck stop sufficient to
constitute nuisance where health problens to enployees
resulted); Karpiak v. Russo, 676 A 2d 270 (Pa.Super. 1996)
(dust from a business not a nuisance where no health
problens or effect on daily activities resulted); Township
of Bedm nster v. Vargo Dragway, Inc., 253 A 2d 659 (Pa.
1969) (excessive noise from a racetrack in a residential
area found to be a nuisance in fact." [Stewart R Golen v.
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The Union Corporation, in the Court of Comon Pleas of
Phi | adel phia County, G vil No. 1992-305, Septenber 1995:
http://ww. dpg-| aw. cont opi ni ons/ pa- super/ 9809/ 6170-

gol den. ht m #821D]

g. Commerci al spamfrequently sent (PL receives on average
three(3) unauthorized emani|l nessages soliciting credit card
purchase daily) by Defendants is not free speech protected
by the First Amendnent of the U S. Constitution and, when
sent copiously, can be likened to excessive noise or dust
causing, or having significant potential to cause, health
and/or mental injury.

h. In this case, Defendants enmails caused nental distress
and exacerbated Plaintiff's disability by increasing
m grai ne headaches. Emails were also financially injurious
because they required PL's tinme at business station for
read/ save/del ete and, perhaps nost inportantly, caused
i nadvertent del etion of neani ngful nessages by m st ake!

i Therefore, Plaintiff OBrien has valid cause of action
under trespass to chattels.

F. Unl awf ul Tel ephone Use:
1. Cl ear Breach of 47 C F. R 64.1200:

a. "No person or entity shall initiate any telephone
solicitation to a residential tel ephone subscriber:

(1) Before the hour of 8 a.m or after 9 p.m (local tine
at the called party's location), and

(2) Unl ess such person or entity has instituted procedures
for maintaining a list of persons who do not wish to receive
t el ephone solicitations nade by or on behalf of that person
or entity. The procedures instituted nust neet the follow ng
m ni mum st andar ds:

Witten policy. Persons or entities making telephone
solicitations nust have a witten policy, available upon
demand, for maintaining a do-not-call Iist.

(3) Recordi ng, disclosure of do-not-call requests. If a
person or entity making a telephone solicitation (or on
whose behalf a solicitation is nmade) receives a request from
a residential tel ephone subscriber not to receive calls from
that person or entity, the person or entity nust record the
request and pl ace the subscriber's nane and tel ephone nunber
on the do-not-call list at the tine the request is made. If
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such requests are recorded or maintained by a party other
than the person or entity on whose behalf the solicitation
is made, the person or entity on whose behalf the
solicitation is mde wll be liable for any failures to
honor the do-not-call request. In order to protect the
consuner's privacy, persons or entities nust obtain a
consuner's prior express consent to share or forward the
consuner's request not to be called to a party other than
the person or entity on whose behalf a solicitation is nmade
or an affiliated entity.

(4) I dentification of telephone solicitor. A person or
entity making a telephone solicitation nust provide the
called party with the nane of the individual caller, the
name of the person or entity on whose behalf the call is
bei ng made, and a tel ephone nunber or address at which the
person or entity may be contacted. |If a person or entity
makes a solicitation using an artificial or prerecorded
voi ce nessage transmtted by an auto-dialer, the person or
entity must provide a tel ephone nunber other than that of
the auto-dialer or prerecorded nessage player which placed
the call. The tel ephone nunber provided may not be a 900
nunber or any ot her nunber for which charges exceed | ocal or
| ong di stance transm ssion charges."” [47 C.F.R 64.1200]

2. Sone of Defendants email solicitations arrived in
Plaintiff's emai| accounts before 8:00am and after 9: 00pm

3. Def endants did not notice in certain of their emai
solicitations a witten policy, available upon demand, for
mai ntaining a do-not-call list.

4. Def endants did not provide Plaintiff wth the |egal
name  of the individual "caller" making the email
transm ssion on behalf of RB, Visa/MC and/or nmenber banks.

5. Def endants did not provide Plaintiff with a tel ephone
nunber for Visa, M. nenber bank(s), and/or RB inter enui
solicitations.

6. Def endant s breached sec. 227:

a. "Restrictions on use of tel ephone equi pnent

(a) Definitions

As used in this section -

(1) The term "automatic telephone dialing systent neans
equi pnrent whi ch has the capacity -
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(A) to store or produce telephone nunbers to be called,
using a random or sequential nunber generator; and

(B) to dial such nunbers.

(2) The term "tel ephone facsimle machi ne" neans equi pnent
whi ch has the capacity (A) to transcribe text or inages, or
both, from paper into an electronic signal and to transmt
that signal over a regqular telephone line, or (B) to
transcribe text or inmages (or both) from an electronic
signal received over a regular tel ephone |ine onto paper.

(3) The term "tel ephone solicitation" nmeans the initiation
of a telephone <call or nessage for the purpose of
encouraging the purchase or rental of, or investnent in,
property, goods, or services, which is transmtted to any
person, but such term does not include a call or nessage (A
to any person with that person's prior express invitation or
permssion, (B) to any person with whom the caller has an
established business relationship, or (C by a tax exenpt
nonprofit organization.

(4) The term "unsolicited advertisenent” nmeans any materi al
advertising the comercial availability or quality of any
property, goods, or services which is transmtted to any
person w thout that person's prior express invitation or
perm ssi on.

(b) Restrictions on use of automated tel ephone equi pnent
(1) Prohibitions

It shall be unlawful for any person wthin the United States

(A) to make any call (other than a call made for energency
purposes or nade with the prior express consent of the
called party) using any automatic tel ephone dialing system
or an artificial or prerecorded voice -

(1) to any energency telephone line (including any "911"
Iine and any energency line of a hospital, nedical physician
or service office, health care facility, poison control
center, or fire protection or |aw enforcenent agency);

(1i) to the tel ephone Iine of any guest room or patient room

of a hospital, health care facility, elderly hone, or
simlar establishnent; or
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(ti1) to any tel ephone nunber assigned to a pagi ng service,
cellular tel ephone service, specialized nobile radio
service, or other radio common carrier service, or any
service for which the called party is charged for the call;

(B) to initiate any telephone call to any residential
tel ephone line using an artificial or prerecorded voice to
deliver a nessage w thout the prior express consent of the
called party, unless the call is initiated for energency
purposes or is exenpted by rule or order by the Conm ssion
under paragraph (2)(B)

(C to use any telephone facsimle machine, conputer, or
other device to send an wunsolicited advertisenent to a
t el ephone facsim | e nmachine; or

(D) to use an automatic tel ephone dialing systemin such a
way that two or nore telephone lines of a multi-line
busi ness are engaged sinultaneously."” [Tel ephone Consuner
Protection Act of 1991, sec. 227]

7. Def endants used a conputer to send wunsolicited
advertisenents to a renotely hosted email client which in
turn sent the ads to PL's accounts in sanme server. Enail
clients at Angelfire.com are substantially simlar to
virtual facsimle machines which are, in fact, facsimle
machi nes.

8. Def endants email solicitations targeting PL and many
ot her consuners, i nter and extra ww. angel fire.com
si mul taneously engaged two(2) or nore telephone Ilines at
Angel fire.com

9. "Included in sec.227 of the TCPA is a definition for
the term 'tel ephone facsimle machine.' In relevant part it
defines the term as 'equi pnent which has the capacity...to
transcribe text or inmages (or both) from an electronic
signal received over a regular telephone Iine onto paper.'
47 U.S.C. sec. 227(a)(2)(B)

Appel I ant argues that his personal conputer, which received
the 6 unsolicited e-nuil advertisenents, fits this
definition. He explains that his personal conputer was
attached to a separate telephone line and to a conputer
printer. Thus, he mintains he received Bright-Teeth's
unsol icited nessages on equi pnent which has the capacity to
transcribe text or inmages (or both) from an electronic
signal over a regular telephone |line onto paper. Appellant
asserts that the attached printer gives the conputer the
capacity to print the e-mail nessages onto paper, as
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denonstrated by the copies he attached to his conplaint.”
[ Aronson v. Bright-Teeth Now, LLC, Case No. 1179 WDA 2002 in
the Superior Court of Pennsylvania, decided May 8, 2003]

10. When the Court did not agree with the appellant it did
so by inplying that a fax machine was only hardware that
sends/ recei ves nessages to anot her hardware fax machi ne that
automatically prints out nessages on paper. The Court
overl ooked the fact that there are wdely used virtual fax
machi nes (conputer progranms) that are very simlar to
sophisticated email clients. These fax clients, |ike enail
clients, display nessages on pc nonitor that may be readily
printed on paper or otherwi se nediated. Plaintiff OBrien
frequently used a virtual fax system (a) at ww. atel o.com
and (b) inter personal conputer systens.

11. Use of virtual fax machines by mllions of internet/pc
users obviates the Aronson court's restrictive definition
| ssue is ripe for overturn.

VI11. TRADE AND COMVERCE

1. Throughout the period covered by this Conplaint, Visa and
Mast er Card have operated credit card networks throughout the
United States. They provide card network products and
services in, and those products and services affect, a
substanti al anount  of interstate conmmerce. In 2002
transaction volune on the Visa and MasterCard networks
exceeded $2.2 trillion.

| X. RELEVANT MARKET

1. General purpose credit cards are paynent devices that a
consuner can use to make purchases from unrel ated nerchants
W t hout accessing or reserving the consuner's funds at the
time of the purchase. There are two principal types of
general purpose credit cards:

a) credit cards such as Visa and MasterCard C assic and
Gold cards, the Anmerican Express Optima card, and the
Di scover card that usually permt the cardholder to either
(1) pay all charges within a set period after a nonthly bill
is rendered, or (ii) pay only a portion of the charges
within that time and pay the remainder in nonthly
install ments, including interest; and
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b) charge cards such as the Anerican Express Geen Card
that require the cardholder to pay all charges within a set
period after a nonthly bill is rendered.

2. Ceneral purpose credit cards do not include cards that
can be used at only one nerchant (e.g., departnent store
cards) or cards that imediately access funds on deposit in
a checking or savings account (e.g., debit cards).

3. Ceneral purpose credit cards provide a consuner wth a
conbi nati on of conveni ence, w despread acceptance, security,
and deferred paynent options that 1is not effectively
replicated by any other form of paynment. For a significant
nunmber of consuners and types of transactions, other forns
of paynment are not a close substitute for general purpose
credit cards.

4. Conpetition to provide general purpose cards occurs at
two levels. First, Visa and MasterCard conpete with Anmerican
Express, Discover/Novus, Diners dub, and Japan Credit
Bureau in an upstream market, herein referred to as the
net wor k mar ket .

5. Second, individual Visa and MasterCard nenber banks
including all Defendants, conpete with each other and wth
American Express, Discover/Novus, Dyners Cdub, and JCB
menber banks in two downstream i ssuer markets.

a) the market for issuing general purpose credit cards to
consuners ("card-issuing market"); and

b) the market for providing the services that enable
merchants to accept general purpose credit cards for the
purchase of goods or services ("card-acceptance narket").

6. Visa and MasterCard associations conpete only in the
upstream network market. Their nmenber banks, wth the
exception of Ctibank, which ows Diners dub, and
BankAnmerica Corp., which owns Visa, conpete only in the
downst ream mar ket s.

D. Pr oduct WMar ket :

1. Certain functions essential to the acceptance and use of
general purpose credit cards are nost efficiently perforned
by general purpose credit card networks, often because the
functions require broad coordination across international
regi ons and subnet wor ks.
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2. For exanple, anong these functions, all general purpose
credit card networks:

a) invent, develop, and inplenent systens and technol ogies,
i ncluding systens to authorize and settle card transactions
and reduce fraud;

b) devel op, market, advertise, and pronote their brand
names anong consuners and nerchants;

c) invent, develop, inplenent, standardize, market, and
advertise types of card products;

d) develop and inplenment rules and standards to govern
t heir networks;

e) set fees and assessnents for use of the network's
products and services, including the interchange fee that
accounts for the largest part of the price that nerchants
pay for the right to accept general purpose credit cards;

f) and extend credit card acceptance to nerchant segnents
t hat have not accepted cards in the past.

3. The products and services provided by general purpose
credit card networks form a relevant product market ("the
network market"). Banks and other entities that issue credit
cards and provide <credit card acceptance services to
merchants rely on general purpose credit card networks to
provide a core set of these products and services for which
there is no cost-effective alternative.

4. Card issuers and banks that provide credit card
acceptance services to nerchants thus cannot substitute
ot her products and services for the products and services
provided by general purpose credit card networks in an
anount sufficient to deter Defendants' exercise of market
power in the network narket.

5. In addition, consunmers do not substitute other forns of
paynment, and merchants do not stop accepting general purpose
credit cards, in amunts sufficient to deter Defendants'
exerci se of market power in the network market.

6. The products and services provided by general purpose
credit card networks are critical inputs to the entities
that issue cards to consuners and provide credit card
acceptance services to nmerchants.
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7. Card issuers conpete for cardholders wth respect to
interest rates, annual cardhol der fees, paynent terns and
condi tions, card enhancenents, and custoner service.

8. Entities that provide credit card acceptance services
to nerchants conpete with respect to their fees and the
quality of service they provide. This conpetition anong Visa
and MasterCard nenber banks in the card-issuing market and
t he card-acceptance market is not a substitute for, and does
not replace, conpetition at the network | evel.

9. Conmpetition at downstream | evels thus cannot protect
consuners from the anticonpetitive effects of the exercise
of market power by general purpose credit card networks.
Conpetition anong card issuers does, however, ensure that if
network conpetition is vigorous, the benefits of that
conpetition will be passed on to consuners.

E. Geographic Market:

1. The United States is the relevant geographic narket for
each rel evant product market alleged herein.

2. Alnost all of the general purpose credit cards issued by
banks based in the United States are issued to domestic
cardhol ders, and these consuners use their credit cards
predom nantly at nmerchant |ocations in the United States.

3. Most general purpose credit card transactions wth
merchants located in the United States are nade using cards
issued in the United States, and nost nerchants would not
consi der networks operating outside the United States to be
a substitute for networks operating in the United States.

4. The Defendants consider the United States to be a
separ ate geographic market, as denonstrated in part by their
establishment of separate Boards of Directors for, and
separate rules governing the operation of, credit card
networks in the United States. For exanple, the Visa rules
permtting nmenber banks to issue Visa and MasterCard, but no
ot her network's cards, apply only in the United States.

F. Mar ket Power :
1. Visa/MC has market power in the general purpose card
network services market and the general purpose card

mar kets. The general purpose card market includes the
general purpose credit card sub-nmarket.
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2. "In determning that defendants exclusionary rules' have
"anticonpetitive effects [that] outweigh [their] pr o-
conpetitive effects', and hence violate Section 1 of the
Sherman Act, the district <court in United States v.
Vi sa/ Mastercard applied a 'full-fledged rule of reason
anal ysis,' considering 'all of the circunstances of [the]
case.' (quoting Continental T.V., Inc. v. GIE Sylvania,
Inc., 433 U S 36, 49 (1977)). In this analysis, courts
first consider a defendant's nmarket power. See, e.g.,
Chicago Prof'l Sports Ltd. P ship v. NBA 95 F.3d 593, 600
(7th Cr. 1996); Double D Spotting Serv., Inc. v. Superval u,
Inc., 136 F.3d 554, 558 (8th G r. 1998). The district court
found that the defendants Visa and Mastercard, jointly and
separately, possessed market power in a relevant nmarket
consisting of general purpose card network services.
Rel evant nmarket includes the sub-market of general purpose
credit cards.” [United States of Anerica v. Visa U S A,
Inc., Mastercard International, Inc. and Visa Internationa
Corp., United States Court of Appeals for the Second
Circuit, No. 02-6074, Brief for the United States]

3. "The definition of the relevant market is a factual
inquiry reversible only for clear error. [International
Boxing Cub of NY., Inc. v. United States, 358 U S 242

251 (1959); Todd v. Exxon Corp., 275 F.3d 191, 199 (2d Cr.
2001) ('market definition is a deeply fact-intensive
inquiry'); Consolidated Gold Fields PLC v. Mnorco, S. A,
871 F.2d 252, 261 (2d Gr. 1989)." [Ibid.]

4. "The district court in US. v. Visal/ Mastercard properly
defined markets 'conposed of products that have reasonable
i nterchangeability for the purposes for which they are
produced--price, wuse, and qualities considered." United
States v. E.I. du Pont de Nenmoburs & Co., 351 U S. 377, 404
(1956) (cited by Op. 335 (SPA171)). It found two rel evant
product markets: 'the general purpose card network services
mar ket and the general purpose card market.' The record
fully supports the district court's findings, which were
based on the testinony of the economc experts for the
government and for the defendants, current and forner
officers of the associations, and industry participants, as
wel | as on defendants' own docunents.” [Ilbid.]

5. "Ceneral purpose card networks provide the infrastructure

and mechani sns through which general pur pose card
transactions are conducted, including the authorization,
settl enent, and clearance of transacti ons. Mer chant

acceptance of a card brand is al so defined and controll ed at
the system level and the nerchant discount rate is
established, directly or indirectly, by the networks. These
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basic or core functions are indispensably done at the
network |evel. Networks play '"a major role in determning
the overall quality of the brand, enconpassing systeml| evel
investnments in brand advertising, the creation of new
products and features and cost-saving increases in the
efficiency of the electronic backbone of the networks.' Visa
and MasterCard provide network services, and Anerican
Express and Discover are the only other significant
conpetitors providing network services for general purpose
cards.” [lbid.]

6. "The relationship between issuing banks and their
networks is not that of distributor and manufacturer. 'A
card issuer, i nst ead, actually determines the nmain

characteristics of the card which it puts on the market.'
Id. (quoting B.Katz (VUSA/VINT) Tr. 3137:13-3138:4 (T2684-
85) (discussing P-0727 at 28 (E3159-60))). Nor do the
networks nerely sell services the banks use to produce
general purpose cards, because the networks are minly
responsi ble for creating and pronoting the brands and new
products. Rather, the banks and networks conbine to produce
general purpose cards jointly. The exclusionary rules deny
Aneri can Express and Di scover access to the 'special skills,
expertise and relationships wth consuners,' banks bring to
this enterprise.” [Ibid.]

7. Therefore, Defendants co-equally liable for violations
alleged in this Conpl aint.

8. General Purpose Cards Constitute A Relevant Product
Mar ket

"In determining the relevant markets, the district court
enpl oyed the hypot hetical nonopolist, price-sensitivity test
endorsed by the First Crcuit and others. The 'inquiry is
whet her a 'hypothetical cartel' would be 'substantially
constrain[ed]' from increasing prices by the ability of
custoners to switch to other producers.' Todd, 275 F.3d at
202 (quoting AD/ SAT v. Associated Press, 181 F.3d 216, 228
(2d Gr. 1999) (per curiam). The district court correctly
articulated this legal standard, and expressly adopted the
analysis of plaintiff's expert economst wutilizing this
standard; see MKatz Dr. 128-31 (T3133-36). Professor
Katz's analysis indicated that a hypothetical nonopoli st
over general purpose cards would find a 5% price increase
profitable unless that price increase would reduce genera
purpose card charge volune by nore than 16% MKatz Dir.
130-31 (T3072-73). Although a price increase for general
purpose cards |likely would cause sone substitution to other
forms of payment, the court found it 'highly unlikely that
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there woul d be enough cardhol der switching away from credit
and charge cards to nmake any such price increase
unprofitable for a hypothetical nonopolist of general
pur pose card products.'" [lbid.]

9. "MasterCard argued that the district court's focus on
switching in response to price changes is inappropriate
because there is no neaningful price for general purpose
cards. MC 67-70. But, for the large portion of consuners
carrying a credit balance, the price of using general
purpose cards is relatively straightforward: it 1is the
interest they are charged, which the governnent's expert
calculated to average 12.3% of the purchase price of
goods. (31) MKatz Dir. 120 (T3066)." [Ibid.]

10. "MasterCard also argued the district court was wong to
focus on switching in response to price changes because
i nnovation, rather than changes in price, has historically
caused increased usage of general purpose cards relative to
other forns of paynent. MC 63-65. Consunmers have increased
their usage of general purpose cards over tine in response
to changes in factors other than price. It does not follow,
however, that other forns of paynent that consuners would
formerly have used are in the relevant market for genera
purpose cards. See United States v. Archer-Daniels-Mdland
Co., 866 F.2d 242, 248 n.1 (8th G r. 1988) ('evidence of the
substantial displacenent of sugar by HFCS is irrelevant
because this displacenent focuses on static, rather than
dynam c' factors); United States v. Rockford Memi| Corp.,
717 F. Supp. 1251, 1259-60  (N.D. 1. 1989)
('substitutability over tinme' is not relevant for narket
definition), aff'd, 898 F.2d 1278 (7th Cr. 1990). Consuners
have increased their usage of personal conputers over tine
in response to both price and non-price factors, but that
does not nean that pencils and paper and other substitute
technologies are in the relevant market for PCs." [Ilbid.]

11. "MasterCard further suggested that '[b]ecause this case
is about innovation,' Appellate Court should abandon the
hypot heti cal nonopolist price-sensitivity test found in its
precedents in favor of a test asking whether a hypotheti cal
nmonopol i st would continue to innovate. MC 20, 68-69. But
even MasterCard's own expert enployed a price-sensitivity
test (see Pindyck Dir. 7.1 (T6125)), and MasterCard offers
no case support for its suggestion that the sole test in
this case should be whether a hypothetical nonopolist would
continue to innovate. There was no reason for the court to
adopt market definition methods designed for the sort of
"innovation market' to which MasterCard refers (MC 68-69),
because the governnent did not allege such a nmarket.
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I nnovation is an issue in this case but, contrary to
MasterCard's assertion, many of the anticonpetitive effects
all eged by the governnent and found by the court did not
relate to innovation." [1bid.]

12. "Despite its objections to price sensitivity analyses,
MasterCard argued that the survey-based price sensitivity
anal ysis performed by its expert (Prof. Pindyck) provides a
basis to reject the district court's findings. MC 70-71. The
district court found, however--based on the testinony of the
governnment's and Visa's experts--that 'it is essentially
inpossible to nmake a definitive calculation of consuner
price sensitivity or elasticity of demand via survey.'
Moreover, to the extent one can draw any conclusion from
MasterCard's survey, it is that credit and charge cards
constitute a relevant market. MKatz Dr. ~{66~} 116-22
(T3064-68). Professor Pindyck's analysis considered a 2%
change in the overall cost of a purchase nmade using a card,
which MasterCard asserts (MC 71) is in the range of actua
rebate offers. That neans, however, that MasterCard is
positing an effective price increase of far nore than 100%
of the cost to the consumer of using the card. That price
increase is vastly higher than any a court ever has used to
define a relevant market. Yet even with such a huge price
i ncrease, MasterCard represents that only 50% of consuners
woul d switch, which indicates that a hypothetical nonopoli st
would find it profitable to raise prices substantially,
MKatz Dir. 121 (T3067), and therefore, that general purpose
cards constitute the relevant market." [1bid.]

13. "Appellants contend (VUSA 27 & n.7; MC 60-62) that the
district court erred in excluding cash, checks, and debit
cards fromthe rel evant market of general purpose cards. The
district court, however, properly excluded those itens from
the market and rejected defendants' proffered '"all-paynents’
market. In light of the court's abundant citations for its
mul tiple findings on market definition, appellants do not
cone close to neeting their burden of denonstrating clear
error." [lbid.]

14. "Cash And Checks: To be sure, cash and checks often
are functional substitutes for general purpose cards. But
functional interchangeability is not enough; the test for
mar ket definition is whether wusers find products to be
‘reasonably interchangeable.’ See U S. Anchor Mg., Inc. v.
Rule Indus., Inc., 7 F.3d 986, 995-96 (11th GCr. 1993)
(generic anchors not in sane product narket as Danforth-
brand anchors, even though they are 'functionally
i nterchangeabl e’ and often 'virtually identical'); Archer-
Dani el s-M dl and, 866 F.2d at 246 (sugar not in relevant
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mar ket for high-fructose corn syrup (HFCS) despite being
functionally interchangeable in every application in which
HFCS was used). Functional interchangeability is only one
aspect of reasonable interchangeability. See Buehler AG v.
Ccrim S.p. A 836 F. Supp. 1305, 1325 (N.D. Tex. 1993);
United States v. Chas. Pfizer & Co., 246 F. Supp. 464, 468
n.3 (EED.NY. 1971)." [Ibid.]

15. "The district court properly found that consuners,
mer chants, and defendants thenselves do not consider cash
and checks to be reasonably interchangeable w th general
pur pose cards. Consuners cannot use cash to make purchases
over the Internet (or by phone, and 'generally do not want
to carry large sunms of cash to make |arge purchases.’
Schmal ensee Tr. 5969:23-5971:4 (T5987-89); Schm dt (VUSA)
Dep. 70:12-19 (A790). In addition, holders of general
purpose cards w thout nonthly bal ances benefit by deferring
paynent for a short time, and those that carry outstandi ng
bal ances 'benefit from the . . . card' s credit function,
which allows for the choice to purchase now and pay later.'
Checks have nuch | ower nmerchant acceptance than either cash
or general purpose cards, which discourages their use. Id.
Merchants' attitudes derive from and therefore reflect
consuners' attitudes. Most nerchants believe they would
"lose significant sales' if they stopped accepting genera
pur pose cards; thus, even nerchants with thin profit margins
"feel conpelled to accept general purpose cards.'" [Ibid.]

16. "Debit Cards: There is strong evidence that consuners
"do not consider debit cards to be substitutes for genera
purpose cards.' 'Although debit cards are simlar to credit
and charge cards in that they may be used at unrelated
merchants, the fact that upon use they pronptly access noney
directly from a cardholder's checking or deposit account
strongly differentiates them from credit and charge cards.'
Debit cards do not defer paynent or provide credit. 1In
addi ti on, online debit cards (which require special
termnals at the nmerchant and use of a PIN) do not have the
w despread acceptance of general purpose cards. (see also
Schmal ensee Tr. 5972: 7-25 (T5990)). And Visa and
MasterCard's own research denonstrates that consunmers do not
view offline debit cards as substitutes for general purpose
cards, even though offline debit has w despread nmerchant
acceptance and requires only the purchaser's signature.
Consuners use offline debit cards as a substitute for cash
and checks, not for credit or charge cards.” [Ibid.]

17. "Visa and MasterCard argue (VUSA 50; MC 36-37) that it

was inproper for the court to consider the exclusionary
rules' effects on Anmerican Express's and Discover's debit
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card prograns in light of the fact that debit cards were
neither included in the general purpose card market nor
found to be a separate relevant narket. The district court's
findings of anticonpetitive effects concerning debit,
however, relate to the effect debit card transaction vol une
has on conpetition in the general purpose card network
services market due to econom es of processing both types of
cards over the same network and because future cards wll
provide access to both credit and debit accounts. The
district court's appreciation of debit's contribution to
effective conpetition in general purpose card network
services does not suggest that debit is reasonably
i nterchangeable with credit and thus in the rel evant market
for general purpose cards."[1bid.]

18. "In simlar circunstances, the court of appeals in
Mcrosoft affirmed the district court's finding that
M crosoft wunlawfully maintained its PC operating systens
nmonopol y by quashing the '"mddleware threat.' United States
v. Mcrosoft Corp., 253 F.3d 34, 53-54 (D.C. Cir.) (en banc)
(per curianm), cert. denied, 122 S . 350 (2001).
Sustaining the <claim of nonopoly rmaintenance required
neither the delineation of a mddleware market nor the
inclusion of mddleware in the operating systens market."
[1bid.]

19. "Thus, 'because card consuners have very little
sensitivity to price increases in the card market and
because neither consuners nor the defendants view debit,
cash and checks as reasonably interchangeable with credit
cards, general purpose cards constitute a product market.'"
[1bid.]

G Monopol y Power :

1. Def endants conbi nati on has nonopoly power in narket(s)
for general purpose card netwrk services and general
pur pose credit cards.

a. Antitrust injury and anticonpetitive effects alleged in
this Conplaint occurred primarily in the market for general
pur pose credit cards.

b. In 1997, Visa accounted for approxinmately 50% of the
dol l ar vol une of transactions using consuner credit cards in
the United States and approximately 53% of the nunber of
consuner credit cards issued.
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C. In 1997, MasterCard accounted for approxi mately 25% of
the dollar volunme and approximately 33% of the nunber of
cards issued.

d. Toget her, Visa and MasterCard account for approximately
75% of consuner credit card dollar volunme and approxi mately
86% of the nunber of credit cards issued.

e. In the United States, approximately 3.4 mllion
mer chant outlets accept both Visa and Mast er Car d.
Practically every nerchant that accepts Visa also accepts
MasterCard and vice versa. This common nerchant base is
significantly |arger than the base of any other conpetitor.

f. In 1997, Anerican Express accounted for approximately
18% of dollar volune and 5% of consuner credit cards issued
in the United States. Cards on the American Express network
were accepted at approximately 2.5 mllion nerchant outlets
in the United States.

g. In 1997, Discover/Novus accounted for approximately 6%
of dollar volunme and 8.5% of cards issued in the United
States. Cards on the Novus network were accepted at
approximately 3.1 million nmerchant outlets in the United
St at es.

h. Year 2002 data reveals Visa is the world s |eading
credit card brand. Visa-branded cards generate nore than
US$2.3 trillion in annual volune and are accepted at nore
than 29 mllion physical |locations around the world,
including nore than 800,000 ATMs. The Visa organization
plays a pivotal role in developing innovative paynment
products and technologies to benefit its 21,000 nenber
financial institutions and their cardholders. Visa is a
| eader in Internet based paynents and is pioneering the
creation of u-commerce, or universal comrerce - the ability
to conduct comrerce anywhere, anytinme, and any way. For nore
information, visit ww. corporate.visa.com

i There are two other consuner credit card networks that
conpete in the United States: Diners Cub/Carte Bl anche,
which is owned by Ctigroup Inc., the bank that has issued
the | argest nunber of Visa and MasterCard cards, and JCB, a
network based in Japan that issues credit cards in the
United States primarily to Japanese expatri ates.

] - Net wor ks conpetitive wth Visa/Mastercard have

conpetitively insignificant market shares and I|imted
mer chant acceptance in the United States.
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2. Conpetition anong Visa and Mastercard issuers is not a
substitute for network conpetition.

a. Card 1issuers conpete on interest rates, fees,
enhancenent s, and custonmer service. This conpetition,
however, cannot cure the harm to consuners arising from a
| ack of conpetition anong card networks, nor does it prevent
the Visa and WMsterCard nenber banks from collectively
exercising power in credit card issuer/processor market(s)
to the detrinment of consuners.

b. In furtherance of the conbination and conspiracy
al l eged herein, Defendants have adopted rules and policies
that disadvantage or exclude rival credit card networks,
such as American Express and D scover/Novus, including rules
or policies prohibiting nenber banks from issuing cards on
the Anerican Express or Discover/Novus networKks.

C. Combi nation and conspiracy has had anticonpetitive
effects, including:

(1) Consuners have had fewer choices in the characteristics
and variety of card products nade avail able to them

(2) Visa and MasterCard nenber banks have been prevented
from conpeting with one another with respect to the variety
of card brands that they nmay offer to consuners;

(3) Card networks not owned by banks have been forecl osed
fromaccess to an inportant channel of distribution; and

(4) Consuners have been denied the benefits of free and open
conpetition anong general purpose card networks in the
pronotion, developnent, and inplenentation of new general
pur pose card products and servi ces.

3. Unl ess enjoined by this Court, these anticonpetitive
effects are likely to continue and are not reasonably
necessary to acconplish any pro-conpetitive objective.

H. Barriers To Market Entry:

1. The prospect of entry by new credit card networks does
not prevent Visa and MasterCard from exercising market power
in the network nmarket.

2. Entry is extremely difficult because establishing a new
gener al purpose credit card network requires large
investnments to devel op both cardhol der and nerchant bases.
Coordi nated devel opnment of both cardholder and nerchant
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bases is critical because the utility of a particular card
product to cardhol ders and nmerchants depends not only on the
cost and features of the card, but also on the ubiquity of
its acceptance and use.

3. Since Visa and MasterCard were established in the md-
1960s, only one network has successfully entered the
relevant market. In 1985, Sears created a new network, then
call ed Discover and now known as Novus, by building on the
infrastructure and the cardhol der and nerchant bases of the
Sears single-retailer card system At the tine, Sears was
one of the largest retailers and card issuers in the United
St at es.

4. In the early 1980s, Citicorp, the largest issuer of Visa
and MasterCard cards, and at the tinme a |arge provider of
credit card acceptance services to nmerchants, unsuccessfully
attenpted to enter the network market.

5. O her conpanies that considered entering the network
mar ket concluded that the high cost of building a nerchant
and cardhol der base nmade entry too difficult. For exanple,
in the late 1980s, AT&T considered formng a new genera

purpose credit card network. After analyzing the D scover
and Citicorp experiences, however, it decided not to enter
the network market. AT&T instead entered only at the card-
i ssuing |level by becom ng a nenber of Visa and MasterCard.

6. Visa and MsterCard have adopted and nmaintained
anticonpetitive rules and policies described above that
further increase an entrant's cost of devel opi ng cardhol der
and nerchant bases.

7. By virtue of their domnant nmarket shares and the
difficulty of entry into the highly-concentrated network
market, Visa and MasterCard together have the power to
injure conpetition in that market. As described bel ow, they
have exercised that power to the detrinment of consuners by
reducing conpetitive investnents in the innovation,
devel opnment, and narketing of inproved network products and
services, and by restraining the conpetitiveness of snmaller
networks via unfair business practices.

|. Control of Visa and Mastercard

1. Both Visa and MsterCard are organized as nenbership
corporations that ostensibly operate on a not-for-profit
basis. Their activities are financed through fees and
assessnments levied on their mnmenbers. Both card networks
permt a variety of financial institutions to becone
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menbers, including commercial banks, thrifts, credit unions,
and entities that are engaged primarily in the credit card
busi ness, commonly known as "non-bank banks" or "nonoline
banks. "

2. Under Visa's and MasterCard's corporate structures and
policy, a financial institution holding nenbership in either
organi zation has the right to issue cards bearing the
organi zation's trademark and to offer card acceptance
services for the organization's cards. Mst nenber banks

i ncl udi ng Defendants and all other |arger bank nenbers, also
beconme owners of the network and receive a bundle of rights
simlar to those of a shareholder in a corporation. This
fact makes unreasonable any claim by Defendants for Visa's
non-profit status and exenption(s) from certain statute
prohi biti ons based on exenpt status.

3. Net wor k ownership rights include the right to vote for
a board of directors, participate in the governance of the
association, and share in the association's assets upon
di ssolution. Voting and dissolution rights are apportioned
according to the dollar volune of transactions that the bank
has transmtted through the network. Menber banks al so agree
to abide by the network's bylaws, rules, regulations, and
pol i ci es.

A. Visa and MasterCard Began As Entirely Separate Systens

(1) Prior to 1970, Visa and MasterCard were controlled by
di fferent groups of banks.

(2) In 1970, one of Visa's nenber banks, Wrthen Bank of
Arkansas, sought to becone a card-issuing nenber of both
networks. MasterCard did not object, but Visa responded by
adopting Bylaw 2.16, a bylaw that prohibited nenber banks
fromissuing any other network's cards.

(3) Wrthen then sued Visa, alleging that Bylaw 2.16
violated sec. 1 of the Sherman Act. The district court
determ ned that the bylaw was a per se violation of sec. 1
and granted sunmmary judgnent for Wrthen. The Eighth
Circuit, however, reversed and remanded for trial under the
rul e of reason

(4) Wiile the case was awaiting trial, Visa asked the
Departnent of Justice to express its views, pursuant to a
Departnent procedure called a 'Business Review, on the
legality of a nore restrictive bylaw that would have
prohibited Visa nenbers from both issuing cards and
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providing card acceptance services for 'any other [credit
card] program presently existing or which may devel op.'

(5) The Departnment responded that it would not object to a
bylaw that restricted Visa nenbers to issuing Visa cards
exclusively 'to the extent it 1is necessary to insure
continued intersystem conpetition.' But the Departnent
expressed concern that Visa's proposed prohibition on banks
providing card acceptance services to nerchants for both
networks 'mght well handicap efforts to create new bank
credit card systens and may al so dimnish conpetition anong
the banks in various markets."'"

J. | ndustry Backgr ound:
1. "Wthin Visa USA's intersystem share, aggregated to
i ncl ude MasterCard issuers as well, the district court noted

the evidence showed in 1991 the ten | argest issuers of Visa
and MasterCard accounted for approximately 48% of the tota

Vi sa/ MasterCard charge volume. The top-ten issuers were
Citicorp, First Chicago, AT&T, Chase Manhatt an, VBNA
America, Bank of Anmerica, Nationsbank, Chem cal Bank, Banc
One, and Wells Fargo Bank. The |argest issuer, Citicorp,

accounted for approximately $42.5 billion in charge vol une
in 1991 - representing approximately 15.8% of t he
Vi sa/ MasterCard market and 11.4% of the entire general

pur pose charge card market.' [lbid., 967 ]

2. Sane court noted in sane case |eading processors of
Visa US A Inc. transactions in 1999 were (a) Texas
| ndependent Bankshares, (b) U S. Bancorp, (c) Bank One (2
directors), (d) Bank of America (2 directors), (e) Suntrust
Bankcard, (f) First Union, (g) Associates National Bank, (h)
Wachovia Corp,, (i) First National Bank of Nebraska, and (j)
Wells Fargo & Conpany. [Ibid.]

3. Visa and MasterCard are joint commercial ventures
(corporations) and not "banking associations", as they are
commonly thought to be. 15 U S.C, sec. 19 prohibits any
person from serving as a director or officer in any two

conpetitive corporations ot her t han banks, banki ng
associ ati ons, and trust conpanies. A statenment from
(http://ww. aba.con) illum nates "banking association" for
pur poses  of anal ysis herein, "The Anmerican Bankers

Association has been the premer voice of the Anerican
banki ng industry for 125 years, with assets of nenber banks
representing approxi mately 90 percent of the industry total.
ABA's mssion is twofold: to provide high-quality banking
education and training products and services, and to serve
as the voice of the banking industry."”

45



4. In the spirit of congressional legislation, only
associ ations that provide banking education, bank related
training or related services and/or values can be consi dered
exenpt from 15 U S.C, sec. 19 prohibitions. Neither Visa
nor MasterCard may be legally characterized as a banking
associ ation, bank or trust conpany.

5. Def endants control both the Visa and Mastercard
"associ ations" by sinultaneously placing directors (bank
enpl oyees) on the board of one conpany and sanme persons on
inmportant commttees of the other conpany. Although not
literally "interlocking directorates” the intent and
protective spirit of sec. 19 mlitates, nevertheless,
agai nst interchange of one conpany's directors/officers at
conpetitor's <controlling level(s). Large nenber banks'
control of Visa/ Mastercard may be characterized as
sophi sticated, consistent, effective and patently illegal.

6. Each nmenber bank named as defendant in this case issues
both Visa and MsterCard products. Control of two credit
card conpani es by banks that have significant interests in
both is known in the industry as "duality". Duality has
substantially |essened conpetition between Visa and
Mast er Card because controlling nmenber banks have been, and
continue to be, significantly wunwlling to fund and
i npl enment conpetitive initiatives that would cause consuners
to switch their business from one "association" to the
ot her.

7. In addition, both Visa and MasterCard, on behal f of and
in collaboration wth the banks that govern them have
adopted rules and policies that restrict the ability of all
menber banks to do business wth Anerican Express,
Di scover/ Novus, or any other credit card conpany that Visa's
owner and directors deemto be undesirably "conpetitive."

8. | mportantly, Visa and MasterCard do not apply
restrictive rules to one another. Menber banks may do
business with the two largest, marginally conpetitive credit
card conpanies but not wth other credit card conpanies
[ "networks"].

9. Def endants exclusionary rules and policies elimnate
certain forns of conpetition anong Visa and MasterCard
menber banks and have effectively precluded American Express
and Discover/Novus from conpeting to enlist banks in the
US intheir credit card prograns.

10. Through common control of both Visa and MasterCard,
t he | argest banks have stifled conpetition between their two
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networ ks and have thwarted conpetition from D scover/ Novus,
Ameri can Express and snmaller conpetitor networks.

11. Conpr ehensi ve reductions in conpetition anong genera
purpose credit card networks have hindered and del ayed the
devel opment and i nplenentation of inproved network products
and services, and have | essened consuner choi ce.

12. If allowed to continue, anticonpetitive structure and
practices of Visa and Mastercard will threaten conpetition
in the devel opnment and marketing of new general purpose card
products including cards that integrate credit, debit, and
stored val ue functions.

13. Def endants participation in alleged anticonpetitive
corporate ownership, managenent and business practices
caused antitrust injury to nmany persons in credit card
mar kets. PL experienced quantifiable and provable consuner
and business injury from Defendants' anticonpetitive
behavi or and brings this action alleging supplenmentary facts
as follows:

(a) On Cctober 7, 1998, the United States sued Visa USA
Inc., Visa International Corp., and MasterCard | nternational
Inc., alleging two violations of Section 1 of the Sherman
Act (15 U. S.C. sec. 1).

(b) Count | of the Conplaint in case cited above
chal I enged the governance practices of Visa and MsterCard,
under which nmenber banks with representatives on the Board
of Directors and/or governing conmttees of each association
are permtted to issue substantial nunbers of cards on the
ot her association's network. The government alleged that
because of this "dual governance" the conflicted directors

"have a reduced incentive to invest in or inplenent
conpetitive initiatives that would affect their other card
product , and as a result the Visa and MasterCard

associations have failed to conpete wth each other by
constraining innovation and investnents in new and inproved
products.".

(c) Count Il focused on Visa's Bylaw 2.10(e) and
MasterCard's Conpetitive Prograns Policy (CPP). These rul es
permt nmenber banks to issue credit and charge cards on both
the Visa and MasterCard networks, but prohibit them from
issuing cards on the only two other major general purpose
credit card networks, which are not controlled by banks:
American Express (Amex) and Discover. Plaintiff contended
that the exclusionary rules restrained conpetition anong
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credit card networks and credit card issuers, and thereby
har med consuners.

(d) The district court held a 34-day bench trial, during
which it heard live testinmony from 37 wtnesses, and
admtted depositions of 122 other wtnesses and 1418
exhibits. Followwing the close of evidence, the parties
submtted 741 pages of proposed findings of fact and
concl usions of |law, and another 241 pages responding to each
ot hers' proposed findings and concl usi ons.

(e) The district court issued 157 pages of findings of
fact and conclusions of law, with detailed citations to the
record--especially to defendants’ docunent s and the

testinmony of their current and former executives. The court
anal yzed the governnent's clains under the rule of reason

beginning by defining two product markets: (1) general
purpose credit cards, and (2) general purpose card network
services. The court found that defendants have market power
in the card network services market--the market in which the
associ ations operate. Although the court found that the
government had not sustained its burden with respect to
Count I, it held that the exclusionary rules challenged in
Count 11 "weaken[ed] conpetition and harnied] consuners" and
that the defendants had failed to establish any pro-
conpetitive justification.

(f) The court's opinion addressed relief and proposed a
decree, but invited further comment on the renedy. The
parties and am ci subsequently provided the court 42 pages
of coments on the final judgnent, another 72 pages
responding to each others' coments, followed by reply
coments by Visa USA. On Novenber 29, 2001, the district
court issued a further opinion on remedy and nodified its
final judgnment. [183 F. Supp. 2d 613 (S.D.N.Y. 2001)]. The
Final Judgnent orders Visa USA and MasterCard to repeal
their exclusionary rules; enjoins all three defendants from
"enacting, maintaining, or enforcing any by-law, rule,
policy or practice that prohibits its issuers from issuing
general purpose or debit cards in the United States on any
ot her general purpose card network"”; and, for a period
ending two years after exhaustion of appeals, permts nenber
banks that enter into agreenents to issue Anmerican Express
or Discover cards to termnate any existing "dedication"
agreenents with Visa or MasterCard.

(g0 Visa USA and MasterCard jointly noved to nodify the
Fi nal Judgnent under Rule 59(e), Fed. R CGCv. P., alleging
denial of due process. They also noved separately for the
district court to stay its judgnent pending appeal. On
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February 19, 2002, the district court denied as "wholly
without nerit" defendants' notion to nodify the final
judgnment, granted their requests for a stay, and entered the
Fi nal Judgment. Appeal by defendants, Visa U S. A, Inc. and
Mastercard International, Inc., to the United States Court
of Appeals for the Second Crcuit followed. Appeal was
nunmbered 02-6074 (L) and was consolidated with appeals
nunbered 02-6076 and 02-6078.

K. | ndustry Facts:

1. CGener al pur pose card net wor ks provi de t he
infrastructure and nechani snms through which general purpose
card transactions are conduct ed, i ncl udi ng t he

aut hori zation, settlenent, and clearance of transactions.
Networks play a nmajor role in determning the overal
quality of the brand, enconpassing systemlevel investnents
in brand advertising, the creation of new products and
features and cost-saving increases in the efficiency of the
el ectroni ¢ backbone of the networks.

2. | ssuers evaluate card applications and issue (sell)
cards to consuners; set terns for those cards (e.g., annual
fees, interest rates charged for carrying a balance), and
own/ manage the consuner's account. Although networks provide
product platforns (e.g., paraneters for platinum cards),
issuers add features that appeal to their custoners.
Acquirers sign up nerchants to accept one or nore brands of
cards.

3. In a typical general purpose card transaction, when a
custonmer presents her card to a nerchant as paynent for
goods or services, the nmerchant electronically presents the
card transaction data to an acquirer for verification and
processing. The acquirer presents the transaction data to
the association (e.g., Visa or MasterCard) which in turn
contacts the issuer (e.g. Capital One Bank) to check the
cardholder's credit line. The issuer then indicates to the
association that it authorizes or denies the transaction

the association relays the nessage to the nerchant's
acquirer, who then relays the nessage to the credit card
termnal at the nmerchant's point of sale.

4. After verification, the acquirer pays the nerchant the
anmount of the charge, less the acquirer's processing fee--
known as the "nerchant discount”"--usually expressed as a
percentage of the value of the transaction. Thus, the higher
the merchant discount, the less the nerchant actually
receives in paynent. The average nerchant discount in a
Vi sa/ MasterCard transaction is approximately 2%
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5. To illustrate, when a custoner uses her Visa card to
purchase $100. worth of <clothing from a merchant the
merchant ends up with about $98. in cash fromthe acquirer.
For the nmerchant, the transaction is now conplete.

6. After paying the nerchant, the acquirer turns to the
issuer of the card for reinbursenent. The issuer pays the
acquirer the full value of the transaction (in this exanple,
$100.), less the "interchange fee." Assunmi ng an interchange
fee of 1.4% (which is the average interchange fee in a
Vi sa/ MasterCard transaction, the issuer pays the acquirer
$98.60, leaving the acquirer with net revenue of $0.60 on
the transaction. The issuer, which bears the risk of
nonpaynent, bills the cardholder for the full value of the
transaction ($100.). The cardholder then has a nunber of
days to pay the statenment in full wthout accruing finance
charges; interest is charged on unpaid balances at the
custoner/issuer agreed upon interest rate.

7. Visa and MasterCard are structured as open, joint
venture associations with nenbers that issue cards, acquire
mer chants, or both. Neither Visa nor MasterCard had stock or
stockhol ders. Visa and MasterCard are operated as not-for-
profit associations and are supported prinmarily by service
and transaction fees paid by their nenbers. Menbers agree to
abi de by each association's byl aws and operating
regul ations. Menbers also sit on the associations' boards
and commttees that nake strategi c business decisions, and
they reap the financial rewards of the associations'
mar ket pl ace success. Visa USA has approxinmately 14,000
menbers in the United States, including approximtely 6,000
i ssuers. MasterCard has approxi mately 20,000 gl obal nenbers.
| ssuers are traditional banks, "monol i ne"  banks, or
i nsurance conpanies or large retail corporations acting
t hrough banks, which are known collectively and generically
as "menber banks".

8. Count | of the Conplaint alleged that dual governance,
in itself, was anticonpetitive, but the district court held
that the governnent failed to prove the allegation

Conversely, the government did prove that certain rules
(restraints on trade and conpetition) proceeding from
Vi sa/ Mastercard dual governance were anti-conpetitive and,
therefore, illegal. The district court found that dual

i ssuance, inpacting Visa/Mastercard conpetition, had been
pro-conpetitive but that Defendants exclusionary rules,

i npacting nenber bank issuance, |acked pro-conpetitive
justification.
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9. "Anmerican Express, Discover, and Diners Club operate as
‘closed loop' vertically integrated systens. They pronote
their brands and operate their networks to process
transactions and (unlike the associations) also issue cards
and enlist nerchants to accept those cards. Thus, Anmerican
Express, Discover, and Diners Cub conpete as networks
against Visa and MasterCard, and also conpete as issuers
agai nst the thousands of Visal/MsterCard nenbers.”

10. "Visa and MasterCard set the interchange rate paid by
acquirers to issuers. And although the acquirer sets the
mer chant discount, the association-set interchange fee is
the dom nant conponent of the nerchant discount. In fact,
sone contracts between nerchants and their acquirers provide
for direct pass-through of interchange rates. As the
district court noted, neither "Anerican Express nor D scover
needs to set interchange fees because they are both the
i ssuer and acquirer on all transactions and keep the ful
anmount of the nmerchant discount fee". [SCFC ILC, INC .
VI SA USA, INC., 36 F.3d 958 (10th Cr. 1994)]

11. In 1999, Anerican Express's average nerchant di scount
was approximately 2.73% conpared to Visa and MasterCard's
rates of approximately 2% and Discover's rate of
approximately 1.5% Because a higher nerchant discount
| eaves | ess revenue for nerchants, these figures nean that
merchants retain nore noney when a custonmer pays wth
Di scover rather than wth Visa/MasterCard. Nonethel ess,
Di scover is accepted at fewer than 90% of the |ocations that
accept Vi sal/ Master Card.

12. The explanation is that merchants are reluctant to
accept a specific brand of card (with its associated set-up
and ongoing adm nistrative costs) unless they are confident
that sufficient nunbers of custonmers will want to use that
card; on the other hand, consuners do not want to carry a
specific brand of card unless they are confident that they
can use that card at the nerchants at which they plan to--or
m ght eventually want to--shop. This "chicken-and-egg"
problem has allowed Visa and MasterCard, whose don nant
positions ensure that nost nerchants feel it necessary to
accept them to raise interchange fees repeatedly in recent
years. The associations and their nenber banks acknow edge
that raising interchange rates increases issuer profits.

L. Conpetition |Issues:
1. Consuners should be able to benefit from innovative

products that financial networks develop in response to
pressures (demands) spawned by heal thy conpetition.
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2. U S financial institutions in relevant nmarkets shoul d
be free to choose with whom they do business and be free of
conpul si on by dom nant "associ ations".

3. Consuners should have access to the best products the
mar ket pl ace can offer.

4. Toget her, Defendants have limted consumer choice, and
l[imted product innovation and access to new products.
Def endants anticonpetitive practices have and will continue
to injure PL and many other consuners and businesses by
restraining devel opnent of next generation paynent products,
whet her they be new credit cards, debit cards, smart cards
or yet unforeseen innovations.

5. "The exclusionary rul es significantly i npair
conpetition in the network and i ssuer markets. As agreenents
anong conpeting issuers not to deal with networks they do
not control, the rules are facially anticonpetitive because
they 'prevent Anerican Express and Di scover from offering
network services to the consuners of those services.' Op.
379 (SPA215). There can be no doubt that Anerican Express
and Discover seek to partner with banks, and, but for the
exclusionary rules, sonme banks would agree to partner wth
them The challenged rules protect the menber/issuers from
conpetition from other nenber banks choosing to enter into
such relationships, and they protect the bank-controlled
networks from conpetition. The law is clear that horizonta

conpetitors may not collectively dictate the contours of
conpetition. See, e.g., FTC v. Indiana Fed'n of Dentists

476 U. S. 447, 459 (1986)." [United States v. Visa USA Inc.,
Mastercard Inc., Visa International, 1Inc., United States
Court of Appeals for the Second Crcuit, Case 02 - 6074 (L),
Brief for the United States - Summary of Argunent - sec. 3]

6. How exactly do Defendants | ock out conpetition?

a. Virtually every financial institution in the United
States is a nenber of Visa or MsterCard and usually both.
It is significant, therefore, that both organizations have
simlar prohibitions that bar mnmenber banks from issuing
American Express Cards. Visa bylaw 2.10(e) explicitly
prohibits U S. nenber banks fromissuing Arerican Express or
Di scover cards, which Visa views as conpetitive threats. A
violation of this bylaw results in expulsion from the Visa
network. MasterCard, through a simlar policy, inposes the
sane penalty on a nenber that issues Anerican Express Cards.

b. As a result of Visa and MasterCard concerted action
all US. financial institutions that are nenbers of either
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network cannot offer their customers a bank-issued Anerican
Express credit card unless the bank is willing to abandon
existing Visa and MasterCard credit card businesses. A U S
bank that does business with Anerican Express would al so be
forced to abandon future participation in Visa or MasterCard
progranms such as debit cards, smart cards and subsequent
i nnovati ons.

X. STATE LAW CAUSE
A. Unl awf ul Email :

1. "No person or entity conducting business in this state
shall electronically mail (e-mail) or cause to be e-numiled
docunents containing unsolicited advertising material for
the | ease, sale, rental, gift offer, or other disposition of
any realty, goods, services, or extension of credit unless
that person or entity establishes a toll-free telephone
nunber or valid sender operated return e-mail address that
the recipient of the unsolicited docunents may call or e-
mail to notify the sender not to e-mail any further
unsol i cited docunents.

2. (b) Al unsolicited e-nmailed docunents subject to this
section shall include a statement informng the recipient of
the toll-free tel ephone nunber that the recipient may call,
or a valid return address to which the recipient my wite
or e-mail, as the case may be, notifying the sender not to
e-mail the recipient any further unsolicited docunents to
the e-mail addr ess, or addresses, specified by the
recipient.

3. The statenment shall be the first text in the body of
t he nessage and shall be of the sane size as the mpjority of
the text of the nmessage." [California Business & Professions
Codes, sec. 17538. 4]

4. Defendants sent PL enmil nessages that offered
extension of credit (credit cards) that did not, in the
first text in the body of the nessage, display a toll free
t el ephone nunber and/or valid sender operated return enuil
address and/or valid regular mailing address.

B. Unl awf ul Access and Disruption of Email Services:
1. "(c) Except as provided in subdivision (h), any person

who commts any of the following acts is guilty of a public
of f ense:
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(1) Knowingly accesses and wthout permssion alters,
damages, deletes, destroys, or otherwi se uses any data,
conputer, conputer system or conputer network in order to
either (A) devise or execute any schenme or artifice to
defraud, deceive, or extort, or (B) wongfully control or
obt ai n noney, property, or data.

(2) Knowi ngly accesses and w t hout perm ssion takes, copies,
or makes use of any data from a conputer, conputer system
or conputer network, or takes or copies any supporting
docunentation, whether existing or residing internal or
external to a conputer, conputer system or conputer
net wor k.

(3) Knowingly and w thout perm ssion uses or causes to be
used conputer services.

(4) Knowi ngly accesses and w thout perm ssion adds, alters,
damages, deletes, or destroys any data, conputer software,
or conputer prograns which reside or exist internal or
external to a conputer, conputer system or conputer
net wor K.

(5 Knowi ngly and without perm ssion disrupts or causes the
di sruption of conputer services or denies or causes the
denial of conputer services to an authorized user of a
conputer, conputer system or conputer network.

(6) Knowi ngly and wi thout perm ssion provides or assists in
providing a neans of accessing a conputer, conputer system
or conputer network in violation of this section.

(7) Know ngly and w thout perm ssion accesses or causes to
be accessed any conputer, conputer system or computer
net wor k.

(8) Knowi ngly introduces any conputer contam nant into any
conputer, conputer system or conputer networKk.

(9) Knowingly and wthout permssion uses the Internet
domai n name of another individual, corporation, or entity in
connection with the sending of one or nore electronic nail
messages, and thereby danages or causes damage to a
conputer, conputer system or conputer network." [California
Penal Codes, sec 502: Conputer Crinmes]

2. Def endants knowi ngly and w thout perm ssion used or

caused to be wused conputer services legally granted to
Plaintiff O Brien.
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3. Def endants know ngly accessed and w thout perm ssion
added unsolicited solicitations (spam to conputer prograns
(email client) residing on server(s) external to their
server(s) and internal (PL's proprietary space) to server(s)
owned by Angel fire.com

4. Def endants know ngly and w thout perm ssion disrupted
or caused the disruption of email services used by Plaintiff
O Brien.

5. Def endants know ngly and w thout perm ssion provided
third parties with Plaintiff's emai| addresses as a neans of
accessing PL's email accounts w thout perm ssion.

6. Def endant s know ngly and w t hout perm ssion accessed or
caused to be accessed Plaintiff's proprietary space on
server(s) operated by Angelfire.com

7. Def endant s knowi ngly introduced contam nants in form of
| ow-class targeted, disturbing and costly electronic
entities into PL's email accounts.

8. Def endants knowingly and wthout permssion used
unintelligible (m sleading) i nt er net domain nanes in
connection wth the sending of enail nessages, and thereby
caused recipient's confusion and injury (time/productivity
| oss) of the type California | aws were enacted to prevent.

9. Courts have begun to recognize that the unauthorized
mai ling of unsolicited bulk e-mail may constitute a trespass
to chattels under state |law. See Conpuserve, Inc. v. Cyber
Promotions. Inc., 962 F. Supp. 1015 (S.D. Chio 1997)
(finding that bulk e-mailing by the defendants caused "the
value of [Conpuserve's equipnment to be) dimnished even
though it is not physically damaged by defendant's conduct,"
id. at 1022). The facts of Conpuserve are nearly identica
to the facts of the case at bar.

10. Def endants sent Plaintiff email that did not display a
toll-free tel ephone nunber or valid sender operated return
e-mail address so that the recipient of the unsolicited
docunents could call or e-mail to notify the sender not to
e-mai |l any further unsolicited docunents.

11. Def endants knowingly accessed Plaintiff's enmai
accounts and, wthout perm ssion, added nessages to those
stored in accounts via the internet.

12. Def endants knowi ngly and w thout perm ssion accessed
Plaintiff's email client via the internet.
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13. Def endants knowi ngly introduced a contam nant into
Plaintiff's email client via the internet.

14. "17538.41. (a) (1) Except as provided in subdivision
(b), (c), or (d), no person or entity conducting business in
this state shall transmt or cause to be transmtted a text
message advertisenent to a cellular telephone or pager
equi pped with short nessage capability or any simlar
capability allow ng the transm ssion of text nessages.

A text message advertisenent is a nessage, the principal
pur pose of which is to pronote the sale of goods or services
to the recipient, consisting of advertising material for the
| ease, sale, rental, gift offer, or other disposition of any
realty, goods, services, or extension of credit.

(2) This section shall apply when a text nmessage
advertisenent is transmtted to a tel ephone nunber assigned
for cellular telephone or pager service to a California
resi dent.

(b) This section shall not apply to text nessages
transmtted at the direction of a person or entity offering
cellular telephone or pager service if the subscriber is
offered an option to not receive those text nessages.

(c) This section shall not apply to text nessages
transmtted by a business that has an existing relationship
with the subscriber if the subscriber is offered an option
not to receive text nmessages fromthat business.

(d) This section shall not apply to text nessages
transmtted by an affiliate of a business that has an
existing relationship with the subscriber, but only if the
subscri ber has provided consent to the business w th which
he or she has that relationship to receive text nmessages
from affiliates of that business. 'Affiliate’ neans any
conpany that controls, is controlled by, or is under common
control with, another conpany.

(e) Subdivision (a) shall not inpose an obligation on a
person or entity offering cellular or pager service to
control the transmssion of a text nessage unless the
message is transmtted at the direction of that person or

entity." [California Business & Professions Codes, sec.
17538. 41]
13. Because PL's cellul ar tel ephone accessed enail stored

at www. angel fire.conl bi z2/savicom on a regul ar, progranmed
basis, Defendants effectively transmtted unsolicited (not
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previously authorized) emai|l nessages (offering extension of
credit) to Plaintiff via cell phone in violation of sec.
17538. 41.

Xl . DAMAGES
A Conpensat ory Danages

1. Plaintiff OBrien was injured by Defendants violations
of federal and state laws in years 1999 thru 2003 such that
personal, conpensatory damages in ampunts (1) $5,500. for
| oss of professional tine/productivity, (2) $100,000. ($500.
times 200 unwanted enmil nessages), and (3) $1, 000,000. for
long-term infliction of nental distress exacerbating VA
certified disability are well justified and appropri ate.

2. Tel ephone Consuner Protection Act of 1991 (47 U S.C
sec. 227):
a. "At the hearing, the Governnent presented evidence that

unsolicited fax advertising shifts costs to the recipients
who are forced to contribute ink, paper, wear on their fax
machi nes, as well as personnel tinme. There was al so evi dence
to show that a fax advertisenent interferes wth the
reci pients' use of their machines by preenpting the fax |ine
for the tinme it takes to send a nessage." [Mssouri ex rel.
Ni xon v. American Blast Fax, Inc., Case No. 02-2705/2707

United States Court of Appeals for the E ghth Grcuit
(2003), Decision filed March 21, 2003, p. 2]

b. "The hearing held in the district court in 2001 also
produced evidence that the harnms of unsolicited fax
advertising are real and have not been elimnated by
t echnol ogi cal changes. There was evidence that unsolicited
fax advertisenents can shift to the recipient nore than one
hundred dollars per year in direct costs, that it takes
thirty seconds for a one page fax to be received, that nost
machi nes can still only receive one fax at a tinme, that
currently eighty percent of all faxes are printed on paper
and that unsolicited fax advertising interferes with conpany
swi t chboard operations and burdens the conputer networks of
those recipients who route incomng faxes into their
electronic mail systens. The record evidence from that
hearing indicates that the costs and anount of interference
resulting from unrestrained fax advertising continue to be
significant. See Destination Ventures, 46 F.3d at 57
("[Unsolicited f ax advertisenments shift significant
advertising costs to consuners.").
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C. "We conclude that the Governnent has denonstrated a
substanti al I nt erest in restricting unsolicited fax
advertisenments in order to prevent the cost shifting and
interference such unwanted advertising places on the
recipient."[lbid., p.7]

d. "We conclude that 47 U S.C. sec. 227(b)(1)(C) satisfies
the constitutional test for regulation of comrercial speech
and thus wthstands First Amendnent scrutiny. There is a
substantial governnental interest in protecting the public
from the cost shifting and interference caused by unwanted
fax advertisenments, and the mneans chosen by Congress to
address these harns directly and materially advances the
governnmental interest. The statute is also narrowWy tail ored
to create a reasonable fit with its objective. Accordingly,
we reverse the judgnment dism ssing the clainms asserted under
sec. 227(b)(1)(C and remand the case to the district court
for further proceedings consistent with this opinion."
[1bid., p.15]

e. "Viewwng the facts in the light nost favorable to
Destination, we conclude that Destination's own figures do
not r ebut the admtted facts that unsolicited fax
advertisements shift significant advertising costs to
consuners. The possibility of future technol ogi cal advances
all ow ng sinultaneous transm ssion and elimnating the need
for paper does not alter this conclusion. W |ook at the
problem as it existed when Congress enacted the statute

rat her than specul ate upon what solutions may turn up in the
future. Therefore, we hold that the ban on unsolicited fax
advertisenments neets the Central Hudson and Fox test for
restrictions on comrercial speech.” [Destination Ventures

Ltd. v. FCC, Case No. 94-35295 in the United States Court of
Appeals for the Ninth Crcuit, re 46 F.3d 54 (9th Cr.
1995); Decision filed February 1, 1995]

f. "Future technol ogi cal advances" have cone. Defendants
spam |like wunsolicited fax nessages, injured Plaintiff
OBrien and mllions of others because spam consuned email
account nenory, hosting server nmenory, and user tine
(money). PL spent about fifteen(15) mnutes daily deleting
spam Approximate cost $50. per week: $2600. per year:
$10, 400. over time of cause of action (1999 - 2003).

3. Cali forni a Busi ness and Prof essi ons Codes, sec. 17538.4
and California Penal Codes, sec. 502:

a. In February, 2003 Debra Bowen, a Denocratic state
senator from Marina del Rey in Los Angeles, has introduced a

58



bill to allow recipients to sue for $500 (?12) for each
unwant ed nessage.

"Spam isn't just annoying," she said. "It burns people's
time and noney by forcing them to wade through mllions of
messages that cost spammers virtually nothing to package and
fire off."

b. Defendants sent Plaintiff nore than 200 unsolicited
email solicitations and/or advertisenents in years 1999
t hrough 2003. Approximate cost to Plaintiff O Brien, $5,500.

4. Mental Distress Law

a. Case law reveals a diversity of circunstances in which
recovery for enotional distress may be had. Precedent
| oosely linked in the sense that in each case it could be
said that a particular form of nental suffering naturally
ensued from the acts constituting the invasion of another
kind of protected interest. 'The commobnest example . . . is
probably where the plaintiff suffers personal injuries in
addition to nental distress as a result of negligent or
i ntentional m sconduct by the defendant.’ (Crisci .
Security Ins. Co., 66 Cal.2d 433.) Pain and suffering is the
natural concomtant of a personal injury. (Capelouto v.
Kai ser Foundation Hospitals, 7 Cal.3d 889 [infant's pain and

suffering incident to contagious illness]). '"[I]n the case
of many torts, such as assault, battery, false inprisonnment,
and defamation, nmental suffering will frequently constitute
the principal elenent of damages.' (State Rubbish, etc.

Assn. v. Siliznoff, 38 Cal.2d at 338; see also Deevy v.
Tassi, 21 Cal.2d 109 [assault and battery].) Mlien wv.
Kai ser Foundation Hospitals, 27 Cal. 3d 916, 616 P.2d 813,
167 Cal. Rptr. 831 (Cal. 1980), found sufficient assurance
of the validity of a claim of enotional distress in the
nature of the cause of action for negligent m sdiagnosis,
predicated as it was upon a false inputation of syphilis,
whi ch by statute constitutes slander per se, an intentional
tort. (1d., at pp. 930-31.)

b. Titles placed on Defendants enmail solicitations sent to
PL indicated a syphilitic credit status ("bad credit -
bankruptcy ok"), and were read by nunerous persons

influential in PL's |ife and busi ness.

C. In torts involving extreme and outrageous intentiona
i nvasi ons  of nment al and enotional tranquility, t he
outrageous conduct affords the necessary assurance of the
validity of the claim (l1d. at 927.) Recovery also has been
sanctioned for enptional distress which could be said
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naturally to ensue from an act which invaded an interest
protected by an established tort. (See, Sloane v. Southern
Cal. Ry. Co., 111 Cal. 668 [humliation from w ongful
ejection from train]; State Rubbish, supra, 38 Cal.2d 330

[intentional infliction of enotional distress]; Crisci,
supra, 66 Cal.2d 425 [physical injuries and psychosis
resulting from fall through opening]; see also Acadia,

California, Ltd. v. Herbert (1960) 54 Cal.2d 328, 337
[mental suffering occasioned for fear for safety of famly
caused by trespass]; Kornoff v. Kingsburg Cotton G| Co.
(1955) 45 Cal.2d 265, 271 [disconfort and annoyance caused
by nuisance]; Herzog v. Gosso (1953) 41 Cal.2d 219, 225
[ annoyance ensuing fromtrespass]).

d. Not all nental anguish is conpensable: '[E]notional
distress is but 'part of the human condition.' Fuentes v.
Perez (1977) 66 Cal.App.3d 163, 169. Loss by anyone of
property or noney, and certainly |loss of expected wages,
will normally produce nental angui sh.

e. Plaintiff's claim for aggravated damages based on
infliction of nmental distress is rationalized by Defendants
"...extreme and outrageous intentional invasions of nenta
and enotional tranquility, the outrageous conduct affords
t he necessary assurance of the validity of the claim"”

f. Def endants trespass to chattel also rationalizes
recovery for nental distress because Defendants "...invaded
an interest protected by an established tort."

B. Exenpl ary Danages:
1. Specifications

a. Federal antitrust statutes specify penalties and/or
remedies for proven breach(s) of Title 15 United States
Codes, sections 1, 2, and 19. Many state antitrust statutes
specify conpensatory, exenplary and other forns of renedy
for personal (person and business) injuries sustained via
breach of California Bus. and Prof. Codes and Penal Codes.
Federal authorities and California specify penalties and/or
remedies which are appropriate for facts/circunstances
alleged in this action.

2. Federal Penal ti es/ Renedi es:

a) Sec. 1. "Every contract, conmbination in the formof trust

or otherwise, or conspiracy, in restraint of trade or
commerce anong the several States, or with foreign nations,
is hereby declared to be illegal. Every person who shal
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make any contract or engage in any conbination or conspiracy

hereby declared to be illegal shall be deenmed guilty of a
felony, and, on conviction thereof, shall be punished by
fine not exceeding one mllion dollars if a corporation, or,

if any other person, one hundred thousand dollars, or by
i nprisonment not exceeding three years, or by both said
puni shnents, in the discretion of the court.” [15 U S. C,
sec. 1]

b) Sec. 2: "Every person who shall nonopolize, or attenpt to
nmonopol i ze, or conbine or conspire with any other person or
persons, to nonopolize any part of the trade or comerce
anong the several States, or with foreign nations, shall be
deened guilty of a felony, and, on conviction thereof, shal
be punished by fine not exceeding one mllion dollars if a
corporation, or, if any other person, one hundred thousand
dollars, or by inprisonnent not exceeding three years, or by
both said punishnents, in the discretion of the court."[15
US C, sec. 2]

3. Decl arati on of Penal ti es/ Renedi es:

a) For convictions on Sections 1 and 2: Defendants nust pay
one-mllion dollars (trebled) to Plaintiff for each trespass
to chattel and violation of federal and/or state laws cited
regardi ng email transm ssions.

b) Two- hundred(200) separate enmail |aw violations by
Def endants, who clearly intended to increase Visa/MC market
share (nmonopoly) and aggrandize related banking business
with unlawful internet usage, mnust now be penalized wth
fines totaling $200, 000, 000. Trebled that's $600, 000, 000. in
puni tive damages.

c) For convictions on Sections 19: Defendants nust be
penal i zed appropriately by the Court.

4. State Specifications Re California Law

a) Section 16750: "Any person who is injured in his or her
busi ness or property by reason of anything forbidden or
decl ared unlawful by this chapter, may sue therefore in any
court having jurisdiction in the county where the defendant
resides or is found, or any agent resides or is found, or
where service may be obtai ned, w thout respect to the anount
in controversy, and to recover three tinmes the danmages
sustained by him or her actual damages pursuant to Section
16761, and prelimnary or permanent injunctive relief when
and under the sane conditions and principles as injunctive
relief is granted by courts generally under the laws of this

61



state and the rules governing these proceedi ngs, and shal
be awarded a reasonable attorneys' fee together with the
costs of the suit.

b) "This action may be brought by any person who is injured
in his or her business or property by reason of anything
forbi dden or declared unlawful by this chapter, regardless
of whether such injured person dealt directly or indirectly
with the defendant." (enphasis added) [Cal. Codes: Business
and Professions: Sec. 16750 (a)]

c) "Section 16755: Any violation of this chapter is a
conspi racy against trade, and any person who engages in any
such conspiracy or takes part therein, or aids or advises in
its commssion, or who as principal, manager, director,
agent, servant or enployee, or in any other capacity,
knowi ngly carries out any of the stipulations, purposes,
prices, rates, or furnishes any information to assist in
carrying out such purposes, or orders there under or in
pursuance thereof, is punishable, as follows:"

d "(1) If the violator is a corporation, by a fine of not
nore than one mllion dollars ($1, 000, 000) or the applicable
anount under paragraph (3), whichever is greater.”

e) "(2) If the violator is an individual, by inprisonnent
in a state prison for one, tw, or three years, by
i nprisonment for not nore than one year in a county jail, by
a fine of not nore than the greater of two hundred fifty
t housand dol l ars ($250,000), a fine or the applicabl e anount
under paragraph (3), or by both a fine and inprisonnent."”

f) "(3) If any person derives pecuniary gain from a
violation of this chapter, or the violation results in
pecuniary loss to a person other than the violator, the
violator may be fined not nore than an anount equal to the
anount of the gross gain multiplied by two or an anount
equal to the anpbunt of the gross loss nultiplied by two,
whi chever is applicable.”

g) California Business and Professions Codes, Sec. 17538.4
and California Penal Codes, sec. 502:

"(d)(1) Any person who violates any of the provisions of
paragraph (1), (2), (4), or (5) of subdivision (c) is
puni shable by a fine not exceeding ten thousand dollars
($10,000), or by inprisonnent in the state prison for 16
nmonths, or two or three years, or by both that fine and
i nprisonnment, or by a fine not exceeding five thousand
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dollars ($5,000), or by inprisonment in a county jail not
exceedi ng one year, or by both that fine and inprisonnent.

(2) Any person who viol ates paragraph (3) of subdivision (c)
i s punishable as follows:

(A) For the first violation that does not result in injury,
and where the value of the conputer services used does not
exceed four hundred dollars ($400), by a fine not exceeding
five thousand dollars ($5,000), or by inprisonment in a
county jail not exceeding one year, or by both that fine and
i npri sonment .

(B) For any violation that results in a victim expenditure
in an ampbunt greater than five thousand dollars ($5,000) or
in an injury, or if the value of the conputer services used
exceeds four hundred dollars ($400), or for any second or
subsequent violation, by a fine not exceeding ten thousand
dollars ($10,000), or by inprisonnent in the state prison
for 16 nonths, or two or three years, or by both that fine
and inprisonnent, or by a fine not exceeding five thousand
dollars ($5,000), or by inprisonment in a county jail not
exceedi ng one year, or by both that fine and inprisonnent.

(3) Any person who violates paragraph (6) or (7) of
subdi vision (c) is punishable as foll ows:

(A) For a first violation that does not result in injury, an
infraction punishable by a fine not exceeding one thousand
dol I ars ($1, 000).

(B) For any violation that results in a victim expenditure
in an anount not greater than five thousand dollars
($5,000), or for a second or subsequent violation, by a fine
not exceeding five thousand dollars ($5,000), or by
inprisonnment in a county jail not exceeding one year, or by
both that fine and inprisonnent.

(C© For any violation that results in a victim expenditure
in an anount greater than five thousand dollars ($5,000), by
a fine not exceeding ten thousand dollars ($10,000), or by
inprisonnment in the state prison for 16 nonths, or two or
three years, or by both that fine and inprisonnment, or by a
fine not exceeding five thousand dollars ($5,000), or by
inprisonnment in a county jail not exceeding one year, or by
both that fine and inprisonnent.

(4) Any person who viol ates paragraph (8) of subdivision (c)
i s punishable as follows:

63



(A) For a first violation that does not result in injury, a
m sdenmeanor puni shable by a fine not exceeding five thousand
dollars ($5,000), or by inprisonment in a county jail not
exceedi ng one year, or by both that fine and inprisonnent.

(B) For any violation that results in injury, or for a
second or subsequent violation, by a fine not exceeding ten
t housand dollars ($10,000), or by inprisonment in a county
jail not exceeding one year, or in the state prison, or by
both that fine and inprisonnent.

(5) Any person who viol ates paragraph (9) of subdivision (c)
i's punishable as foll ows:

(A) For a first violation that does not result in injury, an
infraction puni shable by a fine not one thousand doll ars.

(B) For any violation that results in injury, or for a
second or subsequent violation, by a fine not exceeding five
t housand dollars ($5,000), or by inprisonnent in a county
jail not exceeding one year, or by both that fine and
i npri sonment .

(e)(1) In addition to any other civil renedy available, the
owner or |essee of the conputer, conputer system conputer
networ k, conputer program or data who suffers damage or
| oss by reason of a violation of any of the provisions of

subdivision (c) may bring a civil action against the
violator for conpensatory damages and injunctive relief or
other equitable relief. Conpensatory damages shall include

any expenditure reasonably and necessarily incurred by the
owner or lessee to verify that a conputer system conputer
net wor k, conputer program or data was or was not altered,
damaged, or deleted by the access. For the purposes of
actions authorized by this subdivision, the conduct of an
un- emanci pated m nor shall be inputed to the parent or |ega
guardi an having control or custody of the m nor, pursuant to
the provisions of Section 1714.1 of the G vil Code.

(2) In any action brought pursuant to this subdivision the
court may award reasonable attorney's fees.”" [California
Penal Codes, sec 502: Conputer Crines]

5. Conclusions: Facially it appears that appropriate
federal penalty/renmedy is $2,000,000. per violation of Sec.
1 and 2. State penalty/renedy for Defendants proven breach
of Sections 16700 et seq. and Section 17200 et seq. are:

a) For convictions on Section 16700, et seq. and Section
17200 et seq.: Defendants nust pay one-mllion dollars
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(trebled) each, or the gain (pecuniary) that defendants
derived from breaches of antitrust laws, if the gain is
proven greater than $3.0 m |l i on.

b) For convictions on Sections 16700, et seqg. and Section
17200 et seq.: Defendants, individually and/or collectively,
must pay one-mllion dollars (trebled) each, or the gain
(pecuniary) that defendants derived from breaches of
antitrust laws, if the gain is proven greater than $3.0
mllion.

c) For convictions on Sections 17538.4, 17538.41 and/or 502
Defendants, individually and/or collectively, nust pay a
fine not exceeding ten thousand dollars $10,000 per
violation, or be inprisoned in the state prison for 16
months, or two or three years, or by both that fine and
i nprisonnment, or by a fine not exceeding five thousand
dol l ars $5,000 per violation, or by inprisonnment in a county
jail not exceeding one year, or by both that fine and
i npri sonnent .

XI'1. CONCLUSI ON

1. Visa International Corp. and Mastercard Corp. injured
Plaintiff O Brien neasurably when they restrained trade and
i ncreased nonopoly in the general purpose credit card market
via nenbers/agents conduct that breached federal and/or
state laws concerned with unsolicited email.

2. Def endants actions conpl ai ned of herein breached United
States Codes, Title 15, sec. 1 by nonopolistically
restraining trade and conmerce.

3. Def endants actions conplained of herein breached 15
US C sec. 2 by increasing Visa/MCs nonopoly in the
general purpose credit card market by unlawful neans.

4. Def endants actions conplained of herein breached 15
Uus. C, sec. 19 by formation/enploy of interlocking
di rector at es.

5. Def endants breached Anmerican and/or English Common Law
(trespass to chattels) and/or the Restatenent (Second) of
Torts when they sent wunsolicited email nessages to the
Plaintiff.
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6. Def endants breached the Tel ephone Consuner Protection
Act of 1991 when they sent unsolicited email nessages to the
Plaintiff.

7. Def endants breached California Business & Professions
Codes, sec. 17538.4 when they sent unsolicited enai
messages to the Plaintiff.

8. Defendants breached California Business & Professions
Codes, sec. 17538.41 when they transmtted or caused to be
transmtted text nessage advertisenents to Plaintiff's
cel lul ar tel ephone.

9. Def endants breached California Penal Codes, sec. 502
when they sent wunsolicited, unlawfully constructed enuil
messages to Plaintiff.

10. Spam is restraint of trade and commerce and, when
spammer is a nonopolist, restraint of trade and commerce in
effort to increase nonopoly violates the Sherman Act and the
Cartright Act. Therefore, Defendants caused antitrust injury
to Plaintiff when they breached 15 U. S.C., sec.1l and 2 by
sending spamto Plaintiff Edward O Brien injuring his person
and financial condition.

11. Def endants intentionally intermeddled with Plaintiff's
"noveabl e" personal property (person and enmil accounts),
via renote-fixed and/or renote-nobile tel ephone access to
Plaintiff's emai | accounts host ed at
http://ww. angel fire.com under
http://ww. angel fire.com bi z2/ savicom Therefore, Defendants
caused significant injury to Plaintiff when they breached
the Restatenent (Second) of Torts, sec. 17, 217(b) and 47
US C, sec. 227

12. Def endants trespassed on, wunlawfully accessed and
infiltrated Plaintiff's email accounts and placed spam
therein. Spam often did not display, in first text of

nmessage(s), either a toll-free tel ephone nunber, a mailing
address or valid sender return e-mail address so that the
reci pient of the unsolicited docunents could call or e-mai
to notify the sender not to e-mail any further unsolicited
docunents. Defendants caused significant injury to Plaintiff
when they breached California Business and Professions
Codes, sec. 17538. 4.

12. Def endants knowi ngly and w thout perm ssion accessed
Angelfire's email client via internet. Therefore, Defendants
caused significant injury to Plaintiff's hosting service
when they breached California Penal Codes, sec. 502.
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13. Def endants knowingly accessed Plaintiff's enmai
accounts and, w thout perm ssion, added nessages to those
stored in menory. Therefore, Defendants caused significant
injury to Plaintiff when they breached California Penal
Codes, sec. 502.

14. Defendants, via bulk email sendings, know ngly
i ntroduced "contam nant”, in formof unlawfully constructed,
unflattering email, into Plaintiff's email accounts via

internet. Therefore, Defendants caused significant injury to
Plaintiff when they breached California Penal Codes, sec.
502.

15. Def endants are |iable for paynent of danmages specified
herei n.

XII'l. PRAYER
Plaintiff Edward M chael O Brien clainms and prays for
1. Court's order conpelling Defendants immedi ate

paynment(s) to Plaintiff of conpensatory damages in the
amount of $3, 316, 500;

2. award by the Court of punitive (exenplary) damages in
the anmount of $X , equal to twice the pecuniary gain
Def endants, collectively and/or severally, derived from per
se illegal conduct over the time period enconpassed by

cause(s) of action in this case, or $600, 000,000, whichever
is deemed by the Court nore appropriate under the
facts/circunstances of this case;

3. award to Plaintiff of attorneys' fees and other costs
of suit;
4. such other and further danmage award and/or relief as

the Court deens just and appropriate.

Witten this day, July 11, 2003
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by

Edward M chael O Bri en

pro se

Victoria Court

P. 0. Box 91003

Sant a Barbara, CA 93190
Fax 805-893-8016
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