UNI TED STATES DI STRI CT COURT

CENTRAL DISTRICT OF CALIFORNIA

EDWARD M CHAEL O BRI EN,
Pl aintiff,
V.

M CROSCFT CORPORATI ON,

Def endant .
FI RST AMVENDED COVPLAI NT
| . CAUSE OF ACTI ON
1. Plaintiff, Edward M chael OBrien ["PL"], conplains in
United States District Court for the Central District of
California of antitrust injury caused by Mcrosoft

Corporation's ["M5"] conduct in relevant markets restraining
trade, nmonopol i zi ng, denying access to an essential
facility, tying and dealing exclusively.

2. This civil action is grounded on Title 15 of United
States Codes, sections 1, 2, 13(a)(b)(d) and 13a and is
brought to this court for recovery of conpensatory and
punitive damages trebled. Gounds for action include
suppl enmentary state clains under California Business and
Prof essi ons Codes: sections 16700, et.seq. and 17200 et
seq., requiring statute specified exenplary and punitive
damages for Defendant's wunfair business practices that
caused consuner and conpetitor injury, interstate.

3. Def endant M crosoft breached 15 USC, sec. 1, 2,
13(a)(b)(d)(f) and 13a when it wused nonopoly power to
i ncrease nonopolies in the conputer operating system ["(OS"]
mar ket , Vi a V5- W ndows, t he wor dpr ocessi ng
(charting/graphi ng/wordpad) ["CGW] nmarket, via MsS-Excel,
and the office productivity suite ["OP'] market, via M-



Ofice, by (a) entering into "First Wave Agreenents" wth
certain internet software vendors ["ISV'] and internet
content providers ["ICP"] that excluded many other |SVs/I CPs
from val uabl e busi ness benefits, (b) causing I1SVs/ICPs, and
ot her per sons buyi ng/ usi ng M crosoft's nati ve- code
devel opment prograns, to believe they were creating java
applets and applications that were cross-platform and/or
fully functional in all major OS when they were not, (c)
tying internet browser, Internet Explorer ["IE"], to sales
of Wndows 98 and/or sales of M5-Ofice, and (d) denying
access to a unique programming facility that was essential
for PL's conpetition in certain ISV/ICP markets. [Exhibit A]

4. Def endant's violations of federal/state antitrust |aws
directly and proximately injured PL, the sole-proprietor of
SAVIORG (SAVICOM), Inc. ["SAV'], in a manner antitrust |aws
were |egislated, anended, promulgated and adjudicated to
prohi bit.

I'1. PARTIES

1. Plaintiff OBrien, after graduation fromthe University
of California at Santa Barbara and three years conm ssioned
service in the United States Mrine Corps, becane sole-
proprietor of SAV, a California private business. SAV
desi gns, manufactures and sells conputer software, websites,
mul ti medi a, 1 nternet ganmes, books and screenpl ays.

2. SAV's primary product, &lf Coach, is the first
(copyrighted 1989) software conpilation to allow golfers
(any players) to acquire, process, analyze and present golf
statistics (any sports stats) on PC, SERVER and MAlI NFRAVE
conput ers. SAV' s ot her comrer ci al product s i ncl ude
PlayPredict, a play-by-email ganme, Gve&Get, a book on
finance, and two screenplays entitled Mst Dangerous Gane
and | Fl ew China.

3. M. OBrien played professional golf on the California
Golden State Professional Golf Tour in 1992, and is
currently a resident of Santa Barbara, California and
Princeville, Hawaili.

4. Def endant M crosoft Corporation devel ops, nakes,
licenses and supports a wde range of software products,
i ncludi ng operating systens, server applications, business
and consuner productivity applications, software devel opnent
tools, and internet software and technol ogies. M5-Wndows is



the conpany's "flagship" product, the market dom nating PC
operating system

5. M5 operating systens software run over 90% of PCs
currently in use. The original Disk Operating Sysytem (DOCS:
1984-92) gave way to Wndows, a graphical user interface
program that runs in conjunction wth DOS and nmakes a PC
easier to operate for nobst users. Wndows 98, with sales
closely tied to PC shipnments by Oiginal Equi prment
Manuf acturers ["CEM'], was introduced in June 1998. |Its
predecessor, Wndows 95, has an installed base of nore than
100 mllion users. Wndows NI, a network operating system
providing network managenent and admnistration tools,
security and operating stability, also has a l|arge and
rapidly grow ng installed base.

6. M5 entered the business applications market in the
early 1990's via a line-up of state-of-the-art offerings

conbi ned wth aggressive and innovative marketing and sal es
techniques. Ms-Ofice, a suite which includes the popular
M5-Wrd (word processing), Ms-Excel (spreadsheet) and Ms-
Power poi nt (graphics) software progranms, is now by far the
best selling business application software package. M-
Ofice currently has over 90% marketshare in the office
productivity suite market(s).

7. Cor porate Headquarters, One Mcrosoft Way, Rednond, WA
98052-6399; tel 425-882-8080

I11. JURI SDI CTION, VENUE, and LIMTS

1. Jurisdiction is prem sed on the Sherman Act of 1897 (15
US C, sec. 1, 2), the dayton Act of 1914 (15 U. S.C., sec.
14 and 15) and the Robi nson-Patman Act of 1936 (15 U S.C ,
sec. 13 and 13a). Federal question jurisdiction and
suppl enmental jurisdiction are rightly <clainmed in this
district.

2. Venue is proper in this district, pursuant to Sections
12 of the Sherman Act, 15 U S.C., sec. 22, and 28 U S. C.,
sec. 1391(b)(c), because Defendant transacts business in the
Central District of California and/or clains arose, at |east
in part, in the Central D strict of California. Defendant
regularly and continuously conducts interstate comrerce
bet ween and anong the several states including California.

3. This action conmences less than four (4) years after
certain elenments of alleged cause-of-action accrued and is,



therefore, within time limts, pursuant to 15 U S.C, sec.
15b.

4. Cause-of -action (1994-1998) is not barred by antitrust
time limts because U S. v. Mcrosoft (Consent Decree: CV 94
- 01564) tolls limts through appeals (Nos. 97-5343 and 98-
5012 in the United States Court of Appeals for the D strict
of Col unbi a) deci ded June 23, 1998.

5. Cause-of -action (1998-1999) not barred by sec.15 tine
limts because on-going U S. v. Mcrosoft, Cv 98 - 1232/1233
TPJ/ CKK, tolls limts June 23, 1998 to date.

"Running of statute of limtations as to private antitrust
action is suspended pursuant to 15 USCS, sec. 16(i) by
initiation of governnent suit against sonme of sane
def endant s, arising out of same conspiracy as that
conplained of in private suit..." [ Chi panno v Chanpion
I nternational Corp. (1983, CA9 O), 702 F2d 827; 15 USCS,
sec. 16, n 44]

| V. TRADE AND COMVERCE

1. Activities of the defendants that are the subject of
this conplaint are wthin the flow of and substantially
affect interstate commerce. A not insubstantial volunme of
trade and commerce was involved and affected by violations
of law alleged in this conplaint. Danmages clained by PL
exceed $75, 000.

2. Substantial quantities of M and SAV products are
shi pped and/or sold worldw de and throughout USA interstate
COoNer ce.

3. Manufacture, marketing, and/or distribution of Plaintiff
and Defendant's products in the United States occurs, in
substantial part, through wuse of various channels of
interstate transportati on and comruni cati on.

V. CAUSE SPECI FI ED

A Cl assical Section 2 Analysis Criteri a:
1. "...Section 2 to the Sherman Act makes it unlawful to
'monopol i ze, or attenpt to nonopolize,...any part of the



trade or commerce anong the several States, or with foreign
nations." [15 U S. C, sec. 2 (1994)] Despite the Act's
absol ute | anguage, courts have not interpreted it to outlaw
all interstate nonopolies. Rather, the intended purpose of
the statute is to prohibit the acquisition or maintenance of
nmonopol y power through anticonpetitive neans.

2. "Al though the provision is crafted in admttedly broad
terms, the legislative history of Section 2 'nmakes it
perfectly clear that [Congress] expected the courts to give
shape to the statute's broad mandate by drawi ng on commobn-
law tradition." [Nat'l Soc'y of Prof'l Eng'rs v. United
States, 435 U S. 679, 688 (1978)] In United States v.
Ginnell Corp., 384 US. 563, 570 (1966), the Suprene Court
distilled the nonopolization offense of Section 2 into two
elenments: '(1) the possession of nonopoly power in the
relevant market and (2) the wllful acquisition or
mai nt enance of that power as distinguished from growh or
devel opnent as a consequence of a superior product, business
acunen, or historic accident.""

3. "To evaluate the first elenment of the Ginnell test,
courts generally rely upon the concept of nonopoly power set
forth in United States v. E.I. du Pont de Nenours & Co., 351
us 377, 391 (1956). 'Monopoly power is the power to
control prices or exclude conpetition.'"

4. "Such power need not be exercised; the test 1is
satisfied if a firm nerely possesses this power. [Am
Tobacco Co v. United States, 328 U. S. 781, 811 (1946)."

5. "To establish the existence of nonopoly power, it is
necessary first to identify what courts call the 'relevant
market' -- the market in which an entity is alleged to be

able to control prices or to restrain conpetition.
ldentifying the relevant market is inportant because,
according to the Suprenme Court, '[w]ithout a definition of
that market there is no way to neasure [a firnis] ability to
| essen or destroy conpetition.' [Wl ker Process Equip., Inc.
v. Food Mach. & Chem Corp., 382 U S. 172, 177 (1965)] In
defining the relevant nmarket, 'no nore definite rule can be
decl ared than that commodities reasonably interchangeabl e by
consuners for the sane purposes nmake up that part of the
trade or commerce, nonopolization of which may be illegal.'’
[United States v. E. 1. du Pont de Nenoburs & Co., 351 U S. at
351] Such a conception makes sense because the possibility
of consuner substitution prevents firnms from engaging in
anticonpetitive pricing."



6. "Once the relevant market is identified, evidence of
monopoly power within that market nust exist. Courts rely on
several types of evidence in order to assess whether a firm
enj oys such power. The nost w dely adopted approach is that
a finding of dom nant market share in conjunction wth
substantial barriers to entry is sufficient to create the
presunption of nonopoly power." ["Antitrust and the
I nformation Age: Section 2 Mnopolization Analyses in the
New Econony", Harvard Law Review, March 2001, vol. 114,
pp. 1623- 1625]

7. "In addition to nonopoly power, under the Ginnel
formulation courts nmust also find that there has been a
"willful acquisition or nmaintenance of that power as
di stingui shed fromgrowh or devel opnent as a consequence of
a superior product, business acunen, or historic accident.’
This willfulness or intent requirenment is critical because
it avoids punishing firms that obtain a dom nant market
share as a result of successful conpetition for their
success. "

8. "Distinguishing lawfully acquired and rmaintained
nmonopol y power from objectionable nonopoly power has been a
difficult task for courts. However, the cases do reveal a
common approach to evaluating market conduct under Section
2. The key question is whether the conduct of the dom nant
firm indicates conpetition on the nerits (nmeani ng
conpetition based on product quality, mar keting and
di stribution, and consuner choice), which naturally but only
incidentally tends toward the exclusion of conpetitors, or
whether the conduct is directly or primarily aimed at
excluding conpetitors on a basis other than the nerits.
Aspen Skiing Co. v. Aspen Hi ghlands Skiing Corp., 472 U.S.
585, 605 (1985) The latter type of conduct is variously
| abel ed '"anticonpetitive', 'exclusionary', or 'predatory'."
[1bid. pp.1626-1627]

9. "In making such a determnation, many courts have
i nqui red whet her conduct that is seemingly irrational for a
profit-maximzing firmbecones rational only in light of its
adverse inmpact on conpetition. [Oynpia Equip. Leasing Co v.
W Union Tel. Co., 797 F.2d 370, 378 (7th Cr. 1986)] The
nmost common exanple of this type of conduct is predatory
pricing, which is '"pricing below an appropriate neasure of
cost for the purpose of elimnating conpetitors in the short
run and reducing conpetition in the long run.' [Cargill,
Inc. v. Monfort of Colo., Inc., 479 U S 104, 117 (1986)]"

B. Def endant's Cl assical Section 2 Liability:



1. "Section 2 of the Sherman Act nmakes it unlawful for a
firm to 'nonopolize." 15 U S.C. s 2. The offense of
nmonopol i zation has two elenents: '(1) the possession of
monopoly power in the relevant nmarket and (2) the wllfu

acqui sition or maintenance of that power as distinguished
from growh or devel opnment as a consequence of a superior
product, business acunen, or historic accident.' United
States v. Ginnell Corp., 384 U S 563, 570-71 (1966). The
District Court applied this test and found that M crosoft
possesses nonopoly power in the market for Intel-conpatible
PC operating systens. Focusing primarily on Mcrosoft's
efforts to suppress Netscape Navigator's threat to its
operating system nonopoly, the court also found that
M crosoft maintained its power not through conpetition on
the nerits, but through unlawful nmeans. M crosoft chall enges
both conclusions. W defer to the District Court's findings
of fact, setting them aside only if clearly erroneous. Fed
R Cv. P. 52(a). We review |l egal questions de novo. United
States ex rel. Mdern Elec., Inc. v. ldeal Elec. Sec. Co.,
81 F.3d 240, 244 (D.C. Cr. 1996)."

2. "We begin by considering whether M crosoft possesses
monopoly power, see infra Section II.A and finding that it
does, we turn to the question whether it maintained this
power through anticonpetitive mneans. Agreeing wth the
District Court that the conpany behaved anti-conpetitively,

see infra Section Il.B, and that these actions contributed
to the mai ntenance of its nonopoly power, see infra Section
11.C, we affirm the court's finding of liability for

monopol i zation.™ [ United States of Anerica v. Mcrosoft
Corp., Case No. 00-5212/00-5213 in the United States Court
of Appeals - District of Colunbia Crcuit, decided June 28,
2001, at 1.(B.) ]

3. PL contends Ms used certain forns of nonopolization
specified herein, for which it has al ready been convi cted.

4. "First, many of the findings that M crosoft argues
should not be given preclusive effect did not concern
M crosoft's internal devel opnment of its own JVM but external
actions it took to stifle conpetition...including (a)
entering into "First Wwe Agreenents” wth independent
software vendors, (b) deceiving ISVs into believing that
they were developing cross-platform applications, and (c)
threatening Intel (ultimately with success) not to cooperate
with Sun and Netscape in developing a Java runtine
envi ronnent . "

5. "Second, referring to many of Judge Jackson's factua
findings, the Court of Appeals specifically affirmed his



conclusions that Mcrosoft's actions violated section 2 of
the Sherman Act."” [IN RE M CROSOFT CORP. ANTI TRUST
LI TI GATION, MDL 1332: Mtions Opinion, dated Novenber 4,
2002, p.3: The Hon. J. Frederick Mtz, presiding]

C. Sec. 1 and 2 Analysis Under the "essential facilities"
Doctri ne:

1. "It is |Ilegal restraint of trade to foreclose the
scarce facility." [Hecht v. Pro-Football, Inc., 570 F.2d

982, 992 (D.C. Gr. 1977)]

2. "The essential facilities doctrine inposes liability
when one firm which controls an essential facility denies a
second firm reasonabl e access to a product or service that
the second firm nust obtain in order to conpete with the
first." [Alaska Airlines, Inc. v. United Airlines, Inc., 948
F.2d 536, 542 (9th Cr. 1991)]

3. "The central concern in an essential facilities claim
is whether market power in one market is being used to
create or further a nonopoly in another market." [Advanced

Health-Care Servs., Inc. v. Radford Cnty. Hosp., 910 F.2d
139, 150 (4th Gr. 1990)]

4. .a rmonopol i st nmay not abuse its nonopoly power in
one narket to gain an inproper advantage or to destroy
threatened conpetition in an adjacent market in which it
al so operates.” [Oter Tail Power Co. v. United States, 410
U S. 366, 377-79 (1973)]

5. "Specifically, to establish antitrust liability under
the essential facilities doctrine, a party nust prove four
factors: (1) control of the essential facility by a
monopolist; (2) a conpetitor's inability practically or
reasonably to duplicate the essential facility; (3) the
denial of the use of the facility to a conpetitor; and (4)
the feasibility of providing the facility to conpetitors.
[ THE ESSENTI AL FACI LI TI ES DOCTRI NE UNDER U. S. ANTI TRUST LAW
Antitrust Law Journal (2002), vol 70, issue 2; article by
Robert Pitofsky, Donna Patterson, and Jonat han Hooks]

6. "This test for antitrust liability has been adopted by
virtually every court to consider an essential facilities
claim" [lbid., p. 449] [Intergraph Corp. v. Intel Corp.
195 F. 3d 1346, 1356, 1357 (Fed. Cir. 1999); Int'l Audi otext
Network, Inc. v. AT&T Co., 893 F. Supp. 1207, 1213 (S.D.N.Y.
1994); Data Gen. Corp. v. Gumman Sys. Support Corp., 761
F. Supp. 185, 192 (D. Mass, 1991)]



7. As the Ninth Grcuit Court of Appeals has stated, "...a

facility controlled by a single firm wll be considered
"essential' only if control of the facility carries with it
the power to elimnate conpetition..."” [Cty of Anaheim 955

F.2d at 1380 n.5 (quoting Alaska Airlines, Inc. v. United
Airlines, Inc., 948 F.2d 536, 544 (9th Gr. 1991); see also
Anmerican Online, Inc. v. GeatDeals.net, 49 F. Supp. 2d 851,
862 (E.D. Va 1999) ("An 'essential facility' is one which is
not nerely helpful but vital to the claimant's conpetitive
viability.")(quoting Cyber Promptions, Inc. v. Anmerican
Online,| Inc., 948 F. Supp. 456, 463 (E.D. Pa. 1996)): Hecht,
570 F.2d at 992-93 ("To be 'essential' a facility need not
be indispensable; it is sufficient if duplication of the
facility would be economcally infeasible and if denial of
its use inflicts a severe handicap on potential market
entrants. ")

8. As stated by the Ninth Grcuit in Al aska Airlines,
"[T] he essential facilities doctrine inposes liability when
one firm which controls an essential facility, denies a
second firm reasonabl e access to a product or service that
the second firm nust obtain in order to conpete with the
first." [Alaska Airlines, p. 542]

9. "Though the 'classic' applications of the doctrine have
related to natural nonopolies, recent cases and U S
enforcenent policy denonstrate that the essential facilities
doctrine applies to intellectual property no less than to
tangi bl e assets. Nunerous U.S. courts have squarely held and
otherwise indicated that the essential facilities doctrine
applies to intellectual property and other intangibles. Wen
essential facilities clains have been raised in the context
of assets protected by intellectual property |laws -- such as
copyrighted data bases or software -- these courts have
applied the essential facilities doctrine just as they have
when the undi sputed natural nonopolies involved utilities,
transportation facilities, or other physical assets.”
[ Supra., THE ESSENTIAL FACILITIES DOCTRINE UNDER U. S.
ANTI TRUST LAW p. 452]

D. Defendant's Sec. 1 and 2 Liability Under "essenti al
facilities" Doctrine:

1. M crosoft, with nonopoly power in the OS market via
W ndows, itself an essenti al facility for sof twar e

devel opers and nmany other PC conputer users, denied
Plaintiff OBrien use of an essential facility (java
| anguage programm ng software invented by Sun M crosystens,
I nc. [ " SUN'"] for devel opnent of java applets and



applications)critically needed for PL's conpetition wth
M crosoft.

Definition of "Java": A high-level programm ng |anguage
devel oped by Sun M crosystens. Java was originally called
QAK, and was designed for handheld devices and set-top
boxes. Oak was unsuccessful so in 1995 Sun changed the nane
to Java and nodified the |anguage to take advantage of the
burgeoni ng Wrld Wde Wb.

Java is an object-oriented |anguage simlar to C++, but
sinplified to elimnate | anguage features that cause comon
programm ng errors. Java source code files (files with a
.java extension) are conpiled into a format called bytecode
(files with a .class extension), which can then be executed
by a Java interpreter. Conpiled Java code can run on nost
conputers because Java interpreters and runtime
environnents, known as Java Virtual Machines (VMs), exist
for nost operating systenms, including UN X, the Macintosh
0S, and Wndows. Bytecode can also be converted directly
into machine |anguage instructions by a just-in-tine
conpiler (JIT).

Java i s a general purpose progranm ng | anguage with a nunber
of features that nmake the |anguage well suited for use on
the World Wde Wb. Small Java applications are called Java
appl ets and can be downl oaded from a Wb server and run on
your conputer by a Java-conpatible Wb browser, such as
Net scape Navi gator or M crosoft Internet Explorer.

Al t hough java applets and applications can be easily
downl oaded by any PC user (from a host server where the
programis lodged in directory and offered for public access
via website href link) and run in any browser (when the
operating system incorporates an appropriate virtual
machi ne), java applets and applications cannot be saved by a
user to his machine (hardrive). Wen a user session is
termnated, java applets and applications automatically
extingui sh, pursuant to security convention.

2. PL's conpetition against M5 in CGW markets (SAV-Colf
Coach v. Ms-Excel) was damaged by MsS abuse of its nonopoly
power causing (a) restraint of SUN s conpetition; (b)
restraint of SAV's conpetition, and (c) increase of MS
mar ketshare in OS5, OP, CGWN and java devel opnent software
["JDS"] markets.

3. In 1998, SUN, having exclusive rights (patents) to the
java conputer programm ng |anguage, sold and/or gave away
Java Developer's Kit 1.1 [JDK'] via download from its
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website. Because JDK was the only program that offered
t housands of interested devel opers (USA and worl dw de) the
ability to create fully functional <cross-platform java
applets and applications [highly demanded (lucrative)
coomodities] it was, quite literally, an essential facility
for many software devel opers.

4. In 1998, soon after MsS lost federal court battle(s)
with SUN [ Sun Mcrosystens, Inc. v. Mcrosoft Corp., 999 F.
Supp. 1301 and 21 F. Supp. 2d 1109 (N.D. Cal. 1998)], M
rel eased a version of Wndows 98 that precluded run of JDK
and, thereby, breached 15 U S. C, sec. 1 and 2 and related
state laws concerned with restraint of trade in the java
devel opment software market and nonopolization and/or
attenpted nonopolization in CGN O and OP narkets

Precl usion of JDK via Wndows 98 source code breached sec. 1
and 2 in especially malicious fashion because it not only
sought to injure SUN vindictively it also displayed reckl ess
disregard for the interests (businesses and livelihoods) of
sof tware devel opers worl dwi de by the greatest conpany in the
sof tware devel opnent industry.

5. Mcrosoft's anticonpetitive denial of access to a
facility (java programmng interface), that was essential
for economcally feasible conpetition against Mcrosoft in
CGN and related markets, significantly injured PL and
numer ous ot her devel opers via restraint of their
t rade/ commer ce.

6. JDK was essential to PL's conpetition because, w thout

upgrades of SAV-CGolf Coach that included state-of-the-art

java applets and applications, SAV-CGolf Coach was not able
to sustain conpetition with M- Excel, Wrdperfect (Corel),

Smartsuite (I1BM and other conpetitors in CGW narkets. SAV-

&olf Coach had to be a novel and |owcost statistics
presentation program (charts, graphs and instructional text)

in or der to super cede excel | ent but conventi onal

charting/graphing nodes in M- Excel (with about 90%
mar ket share in CGW markets) and noted other conpetitors'

prograns (about 7% market share) and, t her eby, gain
sufficient consuner interest and marketshare (at |east 1%

for business survival in 1998 and beyond.

7. M5 control of JDK s downl oad/ setup/run and sustai ned
functionality via control of source code rendering W ndows
98 on which JDK had to run (ISP/ICP devel opnent nust be
current version of Wndows conpliant to be economcally
viable) "carried with it the power to elimnate conpetition”
in the Java Devel opnent software market.
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8. Per haps we shoul d be thankful. MS could have becone the
only conpany to own a copy of JDK that ran on Wndows 98.
Wth specially crafted source code adaptions to nake JDK (a)
setup/run on 98 and (b) produce applets/applications fully
functional on 98, Mcrosoft, and/or co-conspirators, could
have cornered developnent markets and becone the only
conpany(s) able to produce/sell highly profitable java
applets and applications for Wndows users worldw de! Bet
they could just kick thenselves for m ssing that
opportunity.

9. In retrospect, download, setup and run of JDK on
anot her OS woul d have permitted PL to devel op cross-platform
applets and applications conpliant with that OGS, but, in
years 1998 thru 2002, PL was not economcally, logistically
or intellectually capable of purchasing, installing and
using a second or third operating system for creation of
java applets and applications that had to be fully
functional (tested) on Wndows 98 as well as on source
operati ng systens.

10. There were no substitutes for JDK's cross-platform
functionality that would run on Wndows 98 in 1998-1999. In
fact, to PL's knowl edge there are no substitutes today.

11. Deni al of access to JDK severely handi capped Plaintiff
OBrien's business |life as proven by SAV' s busi ness records
for 1998-2003.

E. Mar ket Power Confirned:

1. "While nerely possessing nonopoly power is not itself
an antitrust violation, see Northeastern Tel. Co. v. AT & T,
651 F.2d 76, 84-85 (2d Gr. 1981), it is a necessary el enent
of a nonopolization charge, see Ginnell, 384 U S at 570.
The Suprene Court defines nonopoly power as 'the power to
control prices or exclude conpetition.' United States v.
E.1. du Pont de Nenmoburs & Co., 351 U S 377, 391 (1956).
More precisely, a firmis a nmonopolist if it can profitably
raise prices substantially above the conpetitive level. 2A
Phillip E. Areeda et al., Antitrust Law p 501, at 85 (1995);
cf. Ball Mem| Hosp., Inc. v. Mit. Hosp. Ins., Inc., 784
F.2d 1325, 1335 (7th Cr. 1986) (defining market power as
"the ability to cut back the market's total output and so
raise price'). Wiere evidence indicates that a firm has in
fact profitably done so, the existence of nonopoly power is
clear. See Rebel GOl Co. v. Atl. Rchfield Co., 51 F. 3d
1421, 1434 (9th Gr. 1995); see also FTC v. Indiana Fed n of
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Dentists, 476 U. S. 447, 460-61 (1986) (using direct proof to
show mar ket power in Sherman Act s 1 unreasonable restraint
of trade action). Because such direct proof is only rarely
avai l able, courts nore typically exam ne market structure in
search of circunstantial evidence of nonopoly power. 2A
Areeda et al., Antitrust Law p 531a, at 156; see also, e.g.,
Ginnell, 384 US. at 571. Under this structural approach,
nmonopoly power may be inferred froma firms possession of a
dom nant share of a relevant market that is protected by
entry barriers. See Rebel QIl, 51 F.3d at 1434. 'Entry
barriers’ are factors (such as certain regulatory
requi renents) that prevent newrivals fromtinely responding
to an increase in price above the conpetitive |level. See S.
Pac. Communications Co. v. AT & T, 740 F.2d 980, 1001-02
(D.C. Gir. 1984)."

2. "The District Court considered these structural factors
and concluded that M crosoft possesses nonopoly power in a
rel evant market. Defining the market as Intel-conpatible PC
operating systens, the District Court found that M crosoft
has a greater than 95% share. It also found the conpany's
mar ket position protected by a substantial entry barrier.
Concl usi ons of Law, at 36."

3. "M crosoft argues that the District Court incorrectly
defined the relevant market. It also clainms that there is no
barrier to entry in that market. Alternatively, M crosoft
argues that because the software industry is uniquely
dynam c, direct proof, rather than circunstantial evidence,
nore appropriately indicates whether it possesses nonopoly
power. Rejecting each argunent, we uphold the D strict
Court's finding of nonopoly power in its entirety." [Supra,

1. (A)]

4. In 1998, when DQOJ and 19 States filed conplaint agai nst
M crosoft, |IE had less than 51% of marketshare in the
internet browser nmarket. Wile M nost definitely had
monopoly power in the conputer operating systenms market it
did not possess sane in the browser market. Thus, the
appellate court's reversal of Mcrosoft's conviction for
nmonopol i zati on of the browser market was as nuch for narket
power deficiency as it was for inadequate allegations re
conpetitor versus consuner benefits.

5. In 2002, IE allows M5 to enjoy over 90% marketshare. M5
monopoly and nonopoly power in the internet browser market
is no longer seriously questioned. Thus, M my now be
accused and convicted of nonopolization and related crinmes
in the internet browser narket.
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F. Anti conpetitive Conduct:

1. "As discussed above, having a nonopoly does not by
itself violate s 2. A firm violates s 2 only when it
acquires or maintains, or attenpts to acquire or maintain, a
nmonopol y by engagi ng in excl usi onary conduct 'as
di stingui shed fromgrowh or devel opnent as a consequence of
a superior product, business acunmen, or historic accident.’
Ginnell, 384 US. at 571, see also United States .
Al umi num Co. of Am, 148 F.2d 416, 430 (2d Cr. 1945) (Hand,
J.) (' The successful conpetitor, having been wurged to
conpete, must not be turned upon when he wins.').

2. "In this case, after concluding that M crosoft had
nmonopoly power, the District Court held that Mcrosoft had
violated s 2 by engaging in a variety of exclusionary acts
(not including predatory pricing), to maintain its nonopoly
by preventing the effective distribution and use of products
that mght threaten that nonopoly. Specifically, the
District Court held Mcrosoft liable for: (1) the way in
which it integrated IE into Wndows; (2) its various
dealings with Oiginal Equipnment Manufacturers, Internet
Access Providers ("IAPs"), Internet Content Providers,
| ndependent Software Vendors, and Apple Conputer; (3) its
efforts to contain and to subvert Java technol ogies; and (4)
its course of conduct as a whole." [Supra, Il.(A)(2.)(B.)]

3. This conplaint specifies predatory pricing ("loss
| eading") to support plaintiff's sec.2 charges and,
therefor, adds substantively and materially to appellate
court's decision uphol ding and/or remandi ng M5 convi cti ons.

G Rel evant Mar ket s:

1. Following are markets where Defendant's conduct caused
PL to experience anticonpetitive effects and are relevant to
PL's cause of action:

a) digital animation: Productions (.swf and .dcr files)
usi ng Macronedi a Fl ash and/or Director.

b) digital video: Productions (.nov, .avi, .ww files)

usi ng Adobe Systens, Inc.'s Adobe Premere or conparable
digital video editing software.
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c) digital audio: Productions (.wav, .au, .aiff, .wm,
.rm .nov files) using Real Producer, W ndowsMedi aProducer or
Qui ckti meProducer to produce digital audio files for inport
to authoring environnents, enbed in website html or nediated
vi a CD/ DVD.

d) website developnent: Products (.htm, .swf, .dcr
files), comonly ternmed business "webpages", that are
internet server published in html code and suitable for
i ndexi ng on the worl d-w de-web (internet).

e) charting/graphing software: Products that provide
consuners with sinple charting and graphing capability on
PC, Server or Minframe conputers.

f) digital literature: Products (.htm files), such as
statistical 1logs, books and screenplays, published in
website htm code, or standalone, allow ng instant reading
and/ or downl oad.

g) internet ganes: The play-by-email gane market where
PL's PlayPredict lets users win prizes by sending emils
predicting football plays (and vyardage gained) while
wat chi ng tel evised NFL ganes.

h) screenplays: The conventional market for notion
pi cture screenpl ays.

2. Conpetitors in above noted markets are nunerous, well -
known and found throughout the United States and worl dw de.
M crosoft Corp., itself, conpetes with PL in at |east one

mar ket not ed above.

3. DQJ evidence discovered (certified) for United States
v. Mcrosoft Corp., CV 98-1232/1233 TPJ/CKK is exhibited
herein to show anticonpetitive, discrimnatory agreenents
existed between other of PL's conpetitors, including
St ar wave, I nc., NBC Miltinedia, I nc., Hol | ywood. com
D sney.com AQOL.com CondeNast.com and SportsOnline.com and
M crosoft, as alleged above and bel ow. [Exhibit B]

H. Code Conmi ngling Confirned:

1. "M crosoft knew that the inability to renove Internet
Expl orer nmade OEMs |ess disposed to pre-install Navigator
onto Wndows 95. CEMs bear essentially all of the consuner
support costs for the Wndows PC systens they sell. These
include the cost of handling consuner conplaints and
questions generated by Mcrosoft's software. Pre-installing
nmore than one product in a given category, such as word
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processors  or br owsers, onto its PC systens can
significantly increase an CEMs support costs, for the
redundancy can lead to confusion anmong novice users. |In
addition, pre-installing a second product in a given
software category can increase an OEM s product testing
costs. Finally, many CEMs see pre-installing a second
application in a given software category as a questionable
use of the scarce and val uable space on a PCs hard drive."
[ US. v. Mcrosoft, CVv 98-1232/1233 TPJ, Findings of Fact,
#159. ]

2. "Accordingly, we reject Mcrosoft's argunent that we
should vacate Finding of Fact #159 as it relates to the
comm ngling of code, and we conclude that such comm ngling
has an anticonpetitive effect; as noted above, t he
comm ngling deters OEMs from pre-installing rival browsers,
thereby reducing the rivals' usage share and, hence,
devel opers' interest in rivals APIs as an alternative to the
APl set exposed by Mcrosoft's operating system" [ Supra,

11.(2.)(B.)(2.)(a.)]

3. Not only did M5 tie of IE restrain Netscape's trade, it
also increased OEMs costs passed on to the consuner.
Therefore, PL and all other persons buying a Conpaq conputer
installed with Wndows 98, having | E code commngled with CS
code, paid nore for their conputer than they would have

mnus tie of IE Increased consuner paynent (and tine-| oss,
cost, inconvenience, etc. for those needing Navigator) was
per se antitrust injury to consuners because M crosoft was
convicted of illegally increasing nonopoly in OS market via
"anticonpetitive nmethods", ie. exclusionary practices. Tie
of IE to Wndows 98 via OS nonopoly power was just as
illegal as nonopolization of Wndows 98 via other
excl usionary practices that triggered Mcrosoft's sec. 1 and
2 convictions. [lbid.]

4. If tie of IE was not nonopolization of the Internet
Browser market in 1998 (yet to be determned on remand for
rule-of-reason to District of Colunbia) it was, certainly,
part of an el aborate exercise of business |egerdemain by M
to nonopolize the OS market. Therefore, Plaintiff OBrien
has cause of action under 15 U.S.C., sec. 1 and 2 for M5 tie
of IE in 1998 causing overcharge, whether or not the browser
mar ket was nonopolized by Ms in 1998.

| . 15 USCS, Sec. 13(a)(b)(d) Analysis Criteria:
1. "It shall be wunlawful for any person engaged in

commerce, in the course of such commerce, either directly or
indirectly, to discrimnate in price between different
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purchasers of commodities of |ike grade and quality, where
ei t her or any  of the purchases involved in such
discrimnation are in comerce, where such commodities are
sold for wuse, consunption, or resale within the United
States or any Territory thereof or the District of Colunbia
or any insular possession or other place under the
jurisdiction of the United States, and where the effect of
such discrimnation may be substantially to |essen
conpetition or tend to create a nonopoly in any line of
commerce, or to injure, destroy, or prevent conpetition with
any person who either grants or knowingly receives the
benefit of such discrimnation, or wth custoners of either
of them Provided, That nothing herein contained shal
prevent differentials which make only due allowance for
differences in the cost of manufacture, sale, or delivery
resulting fromthe differing nmethods or quantities in which
such comodities are to such purchasers sold or delivered:
Provi ded, however, That the Federal Trade Comm ssion may,
after due investigation and hearing to all interested
parties, fix and establish quantity limts, and revise the
sane as it finds necessary, as to particular commodities or
classes of comodities, where it finds that available
purchasers in greater quantities are so few as to render
differentials on account thereof unjustly discrimnatory or
pronmoting of nonopoly in any line of comerce; and the
f or egoi ng shal | t hen not be construed to perm t
differentials based on differences in quantities greater
than those so fixed and established: And provided further,
That nothing herein contained shall prevent persons engaged
in selling goods, wares, or nerchandise in comrerce from
selecting their own custoners in bona fide transactions and
not in restraint of trade: And provided further, That
not hing herein contained shall prevent price changes from
time to tinme where in response to changing conditions
affecting the market for or the marketability of the goods
concerned, such as but not limted to actual or inmnent
deterioration of perishable goods, obsol escence of seasona
goods, distress sales under court process, or sales in good
faith in discontinuance of business in the goods concerned."
[15 U S.C., sec. 13(a)]

2. "While 15 USCS, sec.13(a) does not forbid price
conpetition which will probably injure or | essen conpetition
by elimnating conpetitors, discouraging entry into market,
or enhanci ng market shares of dom nant sellers, it prohibits
sellers fromselling like goods to different purchasers at
different prices if result may be to injure conpetition in
ei t her sellers' or buyers’ mar ket , unl ess such
discrimnations are justified as otherwise permtted by
Robi nson- Patman Act. Utah Pie Co. v Continental Baking Co.
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(1967), 386 US 685, and on remand (CA10 Utah) 396 F2d 161,
393 US 860." [15 USCS, sec. 13, n 39]

3. Did Mcrosoft sell and/or trade exactly the same goods
(services, privil eges, pr oduct s, etc.) to unrelated
purchasers at different prices, and if so did transactions
injure conpetition in either Mcrosoft's market or the
buyers' market(s)? If Ms did so injure conpetition in said
markets did injury to conpetition in CGWor other market(s)
relevant to cause of action injure Plaintiff in same? And
finally, did M discrimnation sonmehow qualify for
justification under the Robinson-Patman Act?

4. "Upon proof being nade, at any hearing on a conplaint
under this section, that there has been discrimnation in
price or services or facilities furnished, the burden of
rebutting the prima-facie case thus made by show ng
justification shall be upon the person charged with a
violation of this section, and unless justification shall be
affirmatively shown, the Conm ssion is authorized to issue
an order termnating the discrimnation: Provided, however,
that nothing herein contained shall prevent a seller
rebutting the prima-facie case thus made by showi ng that his
| oner price or the furnishing of services or facilities to
any purchaser or purchasers was nmade in good faith to neet
an equally low price of a conpetitor, or the services or
facilities furnished by a conpetitor. [lbid., sec. 13(b)]

5. "Test of good faith under 15 USCS, sec. 13(b) is not
actual know edge of conpetitors' prices, but existence of
facts | eading reasonable and prudent person to believe that
granting of lower price would neet equally low price of
conpetitor. Covey Gl Co. v Continental G| Co. (1965, CAlO
Utah), 340 F2d 993." [15 USCS, sec. 13, n 72]

6. Did Mcrosoft's price, if any charged inter First Wave
Agreenents for "goods" sold/traded to "privileged few
| SVs/1CPs, neet an equally low price of any MS conpetitor
(selling/trading same goods) in relevant markets? Was M5
"price" for goods "sold" to PL's conpetitors offered to PL?
Was MS "price" charged to First Wave Agreenent participants
offered (nmet) by any MS conpetitor (ie. Netscape, et al.) in
rel evant markets?

7. "It shall be wunlawful for any person engaged in
commerce to pay or contact for the paynent of anything of
value to or for the benefit of a custoner of such person in
the <course of such <comerce as conpensation or in
consideration for any services or facilities furnished by or
t hrough such custoner in connection with the processing,
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handling, sale, or offering for sale of any products or
commodi ties manufactured, sold, or offered for sale by such
person, unless such paynent or consideration is available on
proportionally equal terns to all other customers conpeting
in the distribution of such products or commodities. [Ibid.,
sec. 13(d)]

8. "Neither 15 USCS, sec. 13(d) nor 15 USCS, sec. 13(e)
can give rise to private cause of action against buyer,
since subsections sinply fail by their own ternms to provide

any sanction agai nst one who know ngl y accepts
di scrim nations in price, servi ces, or facilities;
subsections inpose liability only upon sellers who

di scrimnate. General Beverage Sal es Co. Oshkosh v East Side
Wnery (1975, DC Ws) 396 F Supp 590." [15 USCS, sec. 13, n
106]

9. "15 USCS, sec. 13(d) is not limted to paynents 'to'
cust oner, but covers also paynents ‘'for benefit of
custoner'; coverage of 15 USCS, sec. 13(d) and 15 USCS, sec.
13(e) is limted by their inplicit restrictions to

pronotional arrangenents excluding thereby other incidents
or terns of sale. Re Herbert R Gbson, Sr. (1979, FTO
Docket No. 9016." [15 USCS, sefc. 13, n 105]

10. "Unli ke subsection (a) of sec. 2 of Robinson-Patnman
Act (15 USCS, sec. 13), subsections (c), (d), and (e) of
that section do not require, as proof of prima facie
violation, showing that illicit practice had injurious or
destructive effect on conpetition. FTC v Sinplicity Pattern
Co. (1959), 360 US 55, 79 S ¢ 1005, reh den 361 US 855."
[ 15 USCS, sec. 13, n 109]

11. "It is not enough in case under Robi nson-Patman Act,
15 USCS, sec. 13(d), to show that supplier has given
pronotional allowance to one custoner and not to another; it
must be shown that they are conpeting purchasers of products
of like grade and quality. Atlanta Trading Corp. v FTC
(1958, CA2) 258 F2d 365." [15 USCS, sec. 13, n 113]

12. Were beneficiaries of Mcrosoft's discrimnation PL'Ss
conpetitors, and, if so, did they receive services,
privileges and/or products that were "of I|ike grade and

quality" as those supplied to PL by MS?

13. "15 USCS, sec. 13(d) does not refer to benefits to
'favored buyers' in connection with original sale to buyer,
such as discounts, nor does it refer to seller who charges
di fferent prices to different buyers according to
qualification or functional |evel of buyer; rather it refers
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to paynents, in connection with resale by buyer of goods,
for advertising, pronotion, or other simlar purposes.
Rutl edge v Electric Hose & Rubber Co.l (1975, CA9 Cal.) 511
F2d 668." [15 USCVS, sec. 13, n 123]

14. Did M5 exclude PL when "paying" certain of PL'Ss
conpetitors wth discounted or free technical support,
pronot i onal val ues, adverti sing and/ or sof tware to

facilitate and conpetitively advantage their resale of M
product (s) or services?

J. Def endant's 15 USCS, Sec. 13 Liability:

1. Wthout justification or mtigation from pro-
conpetitive effects, M crosoft di scri m nat ed agai nst
Plaintiff O Brien and many other |SVs/ICPs by providing only
certain, relatively few conpetitors with highly valuable
di scounted (or free) services, products and/or conpetitive
(strategic) advantages in exchange for their agreenent and
conduct increasing M5 sales and narket-share where it had,
or was about to have, nonopol y(s).

2. M crosoft's "price", charged PL's conpetitors for
benefits inter First Wave Agreenents was not offered to PL.
No M5 conpetitor offered sanme "price" for sane goods "of
like quality" to PL or any First Wave Agreenent participant.

3. "Neverthel ess, protecting the applications barrier to
entry was so critical to Mcrosoft that the firmwas wlling
to invest substantial resources to enlist I1CPs, |SVs, and
Apple in its canpaign against the browser threat. By
extracting from Apple terns that significantly dimnished
the usage of Navigator on the Mac OS, Mcrosoft helped to
ensure that developers would not view Navigator as truly
cross-platform mddleware. 1d. 356. By granting |CPs and
ISVs free licenses to bundle Internet Explorer with their
of ferings, and by exchanging other valuable inducenents for
their agreenent to distribute, pronote and rely on Internet
Expl orer rather than Navigator, Mcrosoft directly induced
devel opers to focus on its own APIs rather than ones exposed
by  Navi gator. | d. 19 334-35, 340. These neasures
suppl emrented Mcrosoft's efforts in the OEM and |AP
channels.” [United States of America v. Mcrosoft Corp., CV
98-1232/1233 (TPJ), Conclusions of Law, 1.(2)(a)(iii)]

4. Not only did "...granting ICPs and ISVs free |icenses
to bundle Internet Explorer with their offerings, and by
exchangi ng ot her valuable inducenents..." cause chosen few

|CPs and I1SVs to help restrain Navigator conpetition agai nst
|E, but certain and numerous "inducenents"” also increased
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conpetitive advantages for chosen few I ncrease in
conpetitive advantages for chosen few in markets served by
PL significantly curtailed PL's conpetition evidenced by
directly related and neasurabl e revenue | oss.

5. As stated above, Defendant Mcrosoft inflicted
antitrust injury on PL via (a) exclusive dealing in the
course of its nonopolization, (b) deceptive sales practice
in the course of its nonopolization, (c) unlawful tie-in
sales in the course of its nonopolization, and (d) denial of
an essential facility in the course of its nonopolization.
Each of these offenses negatively inpacted interstate
conpetition and PL's ability to conpete in markets noted
above, a) thru h).

6. "Just as they fail to account for the neasures that
M crosoft took in the I AP channel, the goals of preventing
free riding and preserving brand association fail to explain
the full extent of Mcrosoft's actions in the |ICP channel
Id. 97 329-30. Wth respect to the ISV agreenents, M crosoft
has put forward no pro-conpetitive business ends whatsoever
to justify their exclusionary ternms." [IDbid.]

7. "The District Court held that Mcrosoft engages in
exclusionary conduct in its dealings with |CPs, which
devel op websites; 1SVs, which develop software; and Apple,
which is both an COCEM and a software developer. See
Conclusions of Law, at 42-43 (deals with 1CPs, [|SvVs, and
Appl e "supplenented Mcrosoft's efforts in the OEM and | AP
channel s"). The District Court condemmed M crosoft's deals
with ICPs and |1 SVs, stating: "By granting ICPs and | SVs free
licenses to bundle [IE] wth their offerings, and by
exchangi ng ot her val uabl e i nducenents for their agreenent to
distribute, pronote[,] and rely on [IE] rather than
Navi gator, Mcrosoft directly induced devel opers to focus on
its owm APIs rather than ones exposed by Navigator." Id.
(citing Findings of Fact p p 334-35, 340)." [United States
of America v. Mcrosoft Corp., Case No. 00-5212/00-5213 in
the United States Court of Appeals - District of Colunbia
Circuit, decided June 28, 2001, I1.(A)(2.)(B.)(4.)]

8. "Wth respect to the deals with ICPs, the D strict
Court's findings do not support liability. After review ng
the I1CP agreenents, the District Court specifically stated
that 'there is not sufficient evidence to support a finding
that Mcrosoft's pronotional restrictions actually had a
substantial, deleterious inpact on Navigator's usage share

Findings of Fact p 332. Because plaintiffs failed to
denonstrate that Mcrosoft's deals with the ICPs have a
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substantial effect upon conpetition, they have not proved
the violation of the Sherman Act." [Ibid.]

9. | nsubst anti al ef fect on br owser conpetition,
maybe. . . substanti al ef fect on website devel opnent
conpetition (1998-2003), definitely!

1. "As for Mcrosoft's 1SV agreenents, however, the
District Court did not enter a simlar finding of no
substantial effect. The District Court described Mcrosoft's
deals with I Svs as foll ows:

"I'n dozens of 'First Wave' agreenents signed between the
fall of 1997 and the spring of 1998, Mcrosoft has prom sed
to give preferential support, in the form of early Wndows
98 and Wndows NT betas, other technical information, and
the right to use certain Mcrosoft seals of approval, to
inportant [SVs that agree to certain conditions. One of
these conditions is that the 1SVs use Internet Explorer as
the default browsing software for any software they devel op
with a hypertext-based user interface. Another condition is
that the [1SVs wuse Mcrosoft's "HIM. Help," which 1is
accessible only with Internet Explorer, to inplenent their
applications' help systens."”

10. Plaintiff OBrien wote to Mcrosoft in 1994 requesting
a business relationship simlar to that given to above noted
"chosen few' | SVs/ | CPs. M crosoft did not return
correspondence.

11. "Id. p 339. The District Court further found that the
effect of these deals is to "ensure [ ] that many of the
nmost popul ar Web-centric applications will rely on browsing
technologies found only in Wndows," id. p 340, and that
Mcrosoft's deals with |1SVs therefore 'increase[ ] the

i kelihood t hat t he mllions of consuners usi ng
[ applications designed by ISVs that entered into agreenents
wth Mcrosoft] wll wuse Internet Explorer rather than
Navigator.' 1d. p 340." [lbid.]

12. "The District Court did not specifically identify what
share of the market for browser distribution the exclusive
deals with the [Svs foreclose. Although the ISVs are a
relatively small channel for browser distribution, they take
on greater significance because, as discussed above,
M crosoft had largely foreclosed the two primary channels to
its rivals. In that light, one can tell fromthe record that
by affecting the applications wused by 'mllions' of
consuners, Mcrosoft's exclusive deals with the ISVs had a
substantial effect in further foreclosing rival browsers
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fromthe market. (Data introduced by Mcrosoft, see Direct
Testinmony of Canmeron Myhrvold p 84, reprinted in 6 J. A at
3922-23, and subsequently relied upon by the District Court
inits findings, see, e.g., Findings of Fact p 270, indicate
that over the two-year period 1997-98, when M crosoft
entered into the First Wve agreenents, there were 40
mllion new users of the internet.) Because, by Kkeeping
rival browsers from gaining w despread distribution (and
potentially attracting the attention of devel opers away from
the APIs in Wndows), the deals have a substantial effect in
preserving Mcrosoft's nonopoly, we hold that plaintiffs
have made a prima facie showng that the deals have an
anticonpetitive effect.” [lbid.]

13. "OfF course, that Mcrosoft's exclusive deals have the
anticonpetitive effect of preserving Mcrosoft's nonopoly
does not, in itself, make them unlawful. A nonopolist, |ike

a conpetitive firm my have a perfectly legitimate reason
for wanting an exclusive arrangenent with its distributors.

Accordingly, Mcrosoft had an opportunity to, but did not,

present the District Court with evidence denonstrating that
the exclusivity provisions have some such pro-conpetitive
justification. See Conclusions of Law, at 43 (citing
Findings of Fact pp 339-40) ('Wth respect to the ISV
agreenents, Mcrosoft has put forward no pro-conpetitive
busi ness ends whatsoever to justify their exclusionary
terms.'). On appeal Mcrosoft |ikew se does not claimthat
the exclusivity required by the deals serves any legitimte
purpose; instead, it states only that its ISV agreenents
reflect an attenpt 'to persuade ISVs to utilize Internet-
rel ated system services in Wndows rather than Navigator.'

Appellant's Qpening Br. at 114. As we explained before,
however, keeping devel opers focused upon Wndows--that is,
preserving the Wndows nonopoly--is a conpetitively neutra

goal . M crosoft havi ng of fered no pro-conpetitive
justification for its exclusive dealing arrangenents wth
the 1SVs, we hold that those arrangenents violate s 2 of the
Sherman Act." [lbid.]

14. Therefore, district court can hold Mcrosoft |iable
for sanme illegal arrangenments (crystallized at sane tine as
cause of action alleged herein) causing antitrust injury to
Plaintiff O Brien.

15. "Java, a set of technologies developed by Sun
M crosystens, is another type of mddleware posing a
potential threat to Wndows' position as the ubiquitous
platform for software devel opnent. Findings of Fact p 28.
The Java technologies include: (1) a progranmm ng | anguage;
(2) a set of prograns witten in that |anguage, called the

23



*Java class libraries," which expose APIs; (3) a conpiler,
which translates code witten by a devel oper into
"bytecode"; and (4) a Java Virtual Machine ('JVM), which
translates bytecode into instructions to the operating
system I1d. p 73. Prograns calling upon the Java APIs wll
run on any machine with a 'Java runtine environnent,' that
is, Java class libraries and a JVM Id. p p 73, 74." [lbid.,

1. (A )(2.)(B.)(4.)]

16. "I'n May 1995 Netscape agreed with Sun to distribute a
copy of the Java runtinme environnent with every copy of
Navi gator, and 'Navigator quickly becane the principal
vehicle by which Sun placed copies of its Java runtinme
environment on the PC systenms of Wndows users.' |1d. p 76.
M crosoft, too, agreed to pronote the Java technol ogi es--or
so it seemed. For at the sane tine, Mcrosoft took steps 'to
maxi mze the difficulty with which applications witten in
Java could be ported from Wndows to other platforns, and
vice versa.' Conclusions of Law, at 43. Specifically, the
District Court found that Mcrosoft took four steps to
exclude Java from developing as a viable cross-platform
threat: (a) designing a JVM inconpatible with the one
devel oped by Sun; (b) entering into contracts, the so-called
"First Wave Agreenents,' requiring major |1SVs to pronote
M crosoft's JVM exclusively; (c) deceiving Java devel opers
about the Wndows-specific nature of the tools it
distributed to them and (d) coercing Intel to stop aiding
Sun in inproving the Java technologies.” [Ibid.]

17. "The First Wave Agreenents:

"Mcrosoft took the further step of offering val uabl e things
to ISVs that agreed to use Mcrosoft's Java inpl enentation.
Specifically, in the First Wave agreenents that it signed
wi th dozens of ISVs in 1997 and 1998, Mcrosoft conditioned
early Wndows 98 and Wndows NT betas, other technical
information, and the right to use certain Mcrosoft seals of
approval on the agreenent of those ISVs to use Mcrosoft's
version of the Wndows JVM as the "default." Mcrosoft and
the 1SVs all read this requirenment to obligate the I1SVs to
ensure that their Java applications were conpatible wth
M crosoft's version of the Wndows JVM The only effective
way to ensure conpatibility with Mcrosoft's JVM was to use
M crosoft's Java devel oper tools, which in turn neant using
M crosoft's nmethods for making native calls and (unless the
devel opers wer e especially wary and sophi sti cat ed)
M crosoft's other Java extensions. Thus, a very large
percentage of the Java applications that the First Wave | Svs
wote would run only on Mcrosoft's version of the Wndows
JVWM Wth that in mnd, the First Wave |ISVs would not have
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any reason to distribute with their Java applications any
JVM other than Mcrosoft's. So, in exchange for costly
techni cal support and ot her blandi shnents, M crosoft induced
dozens of inportant 1SVs to nmake their Java applications
reliant on Wndows-specific technologies and to refrain from
distributing to Wndows users JVMs that conplied with Sun's
standards. The record contains no evidence that the rel evant
provision in the First Wave agreenents had any purpose ot her
than to nmaximze the difficulty of porting Java applications
bet ween W ndows and other platfornms. Mcrosoft renained free
to hold the First Wave ISVs to this provision until a court
enjoined its enforcenent in Novenmber 1998." [ United States
v. Mcrosoft Corp., CV 98-1232/1233 TPJ, Findings of Fact,
no. 401 ]

"In addition to the First Wave agreenents, Mcrosoft entered
an agreenent with at least one ISV that explicitly required
it to redistribute Mcrosoft's JVM to the exclusion of any
other and to rely upon Mcrosoft's native nmethods to the
exclusion of any other nethods. Such agreenents were also
prohi bited by the Novenmber 1998 injunction.”™ [lbid., no.
402]

The District Court also found that Mcrosoft entered into
First Wave Agreenents with dozens of ISVs to use Mcrosoft's
JVM See Findings of Fact p 401 ('[I]n exchange for costly
techni cal support and ot her blandi shnents, M crosoft induced
dozens of inportant 1SVs to nake their Java applications
reliant on Wndows-specific technologies and to refrain from
distributing to Wndows users JVMs that conmplied with Sun's
standards.'). Agai n, we reject the District Court's
condemmati on of | ow but non-predatory pricing by Mcrosoft."
[ Supra., I1.(A)(2.)(B.)(4.)]

18. As stated above, benefits (consideration) given by M
exclusively to certain I1SVs/ICPs reduced PL's ability to
conpete with them Therefore, proven sec. 2 violation
regardi ng above noted 'First Wave Agreenents' enpowers PL's
claim for Mcrosoft's per se liability for antitrust
injuries sustained from M5 exclusive dealing inter
nmonopol i zati on conspi raci es.

19. "To the extent Mcrosoft's First Wave Agreenents with
the [SVs conditioned receipt of W ndows technical
i nformati on upon the |ISVs' agreenent to pronote Mcrosoft's
JVM exclusively, they raise a different conpetitive concern.
The District Court found that, although not Iliterally
excl usive, the deals were exclusive in practice because they
requi red devel opers to nmake Mcrosoft's JVM the default in
the software they developed. 1d. p 401." [Ilbid.]
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20. Deals were also "exclusive in practice" because they
excluded other 1SVs/ICPs from highly conpetitive benefits
granted by powerful nonopolist.

21. "Mcrosoft offered no pro-conpetitive justification
for the default clause that nade the First Wave Agreenents
exclusive as a practical matter. See Findings of Fact p
401." [Ibid., 1I.(A)(2.)(B.)(5.)(b.)]

22. "Because the cumulative effect of the deals is
anticonpetitive and because Mcrosoft has no pro-conpetitive
justification for them we hold that the provisions in the
First Wave Agreenents requiring use of Mcrosoft's JVM as
the default are exclusionary, in violation of the Sherman
Act." [Ibid.]

23. Because deals were proven exclusionary in DQJ/ States
case(s) they can be proven exclusionary in this case.
Clearly, Mcrosoft's discrimnatory deals caused business
injury to PL and violated both federal and state laws. [15
US C, sec. 1, 2 and 13(a)(b)(d)(f) and 13a: California
Bus. & Prof. Codes, sec. 16700, et seq. and 17200, et seq.]

K. Java Devel opers Deceived and Injured with "Treadm ||":

1. "According to Sun, the version of Java distributed by
M crosoft worked better with its Wndows software. Such a
nove threatened Java's ability to provide a cross-platform
devel opnent environnment, Sun's |awers said."

2. PL, |ike thousands of other java program devel opers,
wanted (for business, artistic and other reasons) java
products to be 100% cross-pl atform

3. "Richard Geen testified that 'the concept of having a
significant share or a w despread share is not the valid
concept. The concept of having a prevalent share or an
equi valent share is really the valid concept and that is
what we seek.' (12/3/02 Tr. at 128.) G een used cell phones
as an exanple: '"if | amlooking to purchase a cell phone and
| had a chance of purchasing a cell phone that can talk [to]
a hundred percent of all the other cell phones or another
cell phone that could talk to 70% of all the cell phones .

. [assum ng equivalence in functionality and price], | wll
probably choose the cell phone that is 100%' (Ild. at 129.)
Green said that in his experience software devel opers view
conpeting platforns in the same way. (ld. at 130.) Geen's
testinony was confirmed by Rick Ross, an independent
software developer. According to Ross, 'if there's a
significant disparity [in the distribution of conpeting
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pl atforns], then devel opers have a strong econom c incentive
to go wth the nore wdely-distributed technol ogy,
particularly if their qualities in many other respects are
simlar.' (12/3/02 Tr. at 332.) Ross was | ater asked, '[Why
is it that nearly w despread distribution of one platform
isn't enough to attract many developers to target that
platformif the conpeting platformcontains ubiquity?

4. He responded:

"Well, you can't do everything. It takes a lot of time and
energy to | earn about these APIs. These are very conplicated
sets of progranm ng interfaces. You have to gain expertise
and the tools and devel opers, |ike everybody el se, only have
24 hours in a day. So you can't be a master of all
technologies. And if there is one which is clearly dom nant
and one which is clearly driving the |largest sort of profit-
oriented incentives to adopt that technology in favor of
another, even if there's another that has - - and | am not
exactly sure what w despread neans. But if one is ubiquitous
and truly domnant and there is a future for future parity
or a large degree of parity between the platforms, nopst
devel opers aren't going to support both. The vast majority
of developers will just pick the dom nant |eader, go wth
the market leader. It's the safe thing to do, especially in
a downturn econony like this.' [Sun Mcrosystens, Inc. v.
M crosoft Corp., Cv 02-2739 JFM at ML 1332, USDC -
District of Maryland, p.22]

5. "M crosoft has vehenently deni ed any wongdoi ng and has
mai ntained that it stuck to the letter of its Ilicensing
agreenent with Sun. Any changes Mcrosoft made to Java
merely allowed developers to take advantage of features
specific to Wndows, the conpany has argued.”

6. "The case has been watched closely, and Mcrosoft's
dealings with Java were cited by US. D strict Court Judge
Thomas Penfield Jackson in the U S. governnent's antitrust
case against Mcrosoft as evidence of the software giant's
anticonpetitive behavior." [http: ww. javaworld.conf: January
23, 2001]

7. Most inportant factor in above statenent is found in
phrase "...worked better wth..." describing effect of
M crosoft's transitioning of Sun's cross-platform java code
from nostly cross-platform conpatible (1996) to partially
cross-platform (1997) and, eventually, not <cross-platform
(1998- 2003) .
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8. "This APl exposure wll conplete our strategy of
providing a very slippery slope (leading to Wndows) to
developers.” [U. S. v. Mcrosoft, Gov. exhibit # 1334,
Ni el sen to Toutonghi: April 23, 1997: 3:49 PM

9. Qbvi ousl y, Judge Jackson carefully considered
di scovered (admtted) evidence in [CV 98-1232/1233 TPJ] and
determned clearly and wunequivocally that Mcrosoft had
transitioned Sun's fully «cross-platform java code into
devel opnent applications that produced only Wndows specific
progr ans.

10. "Keep the developers which will inevitably defect to
Java in our canp by providing two sets of class libs. First,
we nmake sure that AFC is cross platform better than JFC and
Sun's class libs, but not so nuch better that it conpetes
with our platform specific APIs. If we have to nmake it
conpete with our Wn32 APIs in order to keep it conpetitive,
then Sun's APlIs severely threatens us anyhow. W should be
able to keep these cross platform features conpetitive with
Sun's through appropriate resource allocation...ldeally,
they'Il be largely platform dependent on Wndows and no one
will care about Safe Wn32." [Ibid., Muglia to Slivka: Apri
22, 1997: 6:46 AM

11. Deception, like the devil, is in the details. Wth
subtle, detailed nodifications to java code in Dbetas,
current versions and upgrades, M5 deceived java devel opers
(1996-1999) into believing that faster, nore versatile
VM SDK/ VJ++  devel opnent applications were capable of
producing fully cross-platformjava products.

12. PL, fellow ISVs and other java program devel opers
bought-into M java developnent heavily, (even though
downl oads were eventually free) by investing noney, tineg,
designs, production plans, etc. in reasonable assunption
(unrefuted by Mcrosoft Iliterature or in "unrelated”
publications) that Mcrosoft's license of Sun's java code
required MS's java developnent Kkits produce essentially
sanme/simlar cross-platform products relatively benign to
Sun's conpetition in java and other markets. Sun would not
have licensed on probability of anticonpetitive products
woul d t hey...duh?

13. M crosoft injured PL and many other persons needing to
produce java prograns in tw ways. First, M5 deceived
devel opers into buying/using M5 java devel opnent software
(VM SDK/ VJ++) which did not produce fully cross-platform
java applications. Secondly, M influenced Intel and AM
such that they curtailed and/or adversely nodified CPU chip
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support for java applications produced in non-Mcrosoft
envi ronnents.

14. "In February 1997, one of Intel's conpetitors, called
AMD, solicited support from Mecrosoft for its '3DX
t echnol ogy, which provided sophisticated nultinedia support
for games. Mcrosoft's Allchin asked Gates whether M crosoft
shoul d support 3DX, despite the fact that Intel woul d oppose

it. Gates responded: 'If Intel has a real problem with us
supporting this then they will have to stop supporting Java
Multimedia the way they are. | wuld gladly give up

supporting this if they would back off from their work on
JAVA which is terrible for Intel." Near the end of March

Al l chin sent another nessage to Gates and Maritz. In it he
wote, '|I ampositive that we nust do a direct attack on Sun
(and probably Oracle). . . . Between ourselves and our
partners, we can certainly hurt their (certainly Sun's)
revenue base. . . . W need to get Intel to help us. Today,
they are not." Two nonths later, Eric Engstrom a M crosoft
executive with responsibility for nultimedia devel opnment,
wote to his superiors that one of Mcrosoft's goals was
getting 'Intel to stop helping Sun create Java Miltinedi a
APl s, especially ones t hat run wel | (1e native
i npl enentations) on Wndows.' Engstrom proposed achieving
this goal by offering Intel the followng deal: Mcrosoft
woul d incorporate into the Wndows APl set any nultinedia
interfaces that Intel agreed to not help Sun incorporate
into the Java class |libraries. Engstromis efforts apparently
bore fruit, for he testified at trial that Intel's |AL
subsequent|ly stopped helping Sun to develop class libraries
that offered cutting-edge nultinedia support.” [US .
M crosoft, CV 98-1232/1233 TPJ, Findings of Fact, #406. ]

Asi de: Plaintiff O Brien, inventor and seller of
Pl ayPr edi ct, a pl ay- by- emai | ganme for sal e at
http://ww. angel fire.com bi z2/savicom also conpetes wth
M crosoft in certain games mar ket s wher e ] ava

appl et s/ applications and browser/OS conpatibility play a big
part.

15. In 1998, Plaintiff O Brien downl oaded JDK from Sun's
website. When JDK would not run on PL's conputer (or any
ot her surveyed conputer) installed with Wndows 98, PL was
forced to obt ain appl et s/ applications devel oped on
M crosoft's SDK/VJ++ (java developnent tools) in order to
own appl ets/applications for eComrerce sales presentations
designed and intended for cross-platformdistribution and/or
publ i cati on.
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16. PL was subsequently injured economcally by
M crosoft's deceptive engineering and marketing of SDK/VJ++.
PL had been led by (1) Sun's clains for cross-platform
support re JDK products and (2) Mcrosoft's reticence about
exclusive Wndows support into believing that SDK/ VJ++,
based entirely on Sun's java prograns |icensed wthout
special nodification rights given to M, would produce
cross-platform supported java appl ets and applications.

17. Fact that SDK/VJ++ products were not supported on
0S5/ 2, UNIX, Linux and other non-Wndows OS, due entirely to
M5 nodification of Sun's java code (licensed wthout
aut horization to so nodify) caused damage to PL when SAV s
eCommerce sales were reduced due, at least in part, to
precl usion  of java applets and applications i nter
presentations accessed on systens with only non- Wndows CS.

18. "Mcrosoft's 'Java inplenentation' included, in
addition to a JVM a set of software developnent tools it
created to assist ISVs in designing Java applications. The
District Court found that, not only were these tools
i nconpatible with Sun's cross-platformaspirations for Java-
-no violation, to be sure-- but Mcrosoft deceived Java
devel opers regarding the Wndows-specific nature of the
tools. Mcrosoft's tools included 'certain keywords and
conpiler directives' that could only be executed properly by
M crosoft's version of the Java runtinme environnent for

Wndows. 1d. p 394; see also Direct Testinony of Janes
Gosling p 58, reprinted in 21 J. A at 13959 (M crosoft added
"progranm ng instructions ... that alter the behavior of the
code.'). As a result, even Java 'devel opers who were opting
for portability over performance ... unwittingly [wote]

Java applications that [ran] only on Wndows. Concl usions of
Law, at 43. That is, developers who relied upon Mcrosoft's
public commtnment to cooperate with Sun and who used
Mcrosoft's tools to develop what Mcrosoft led them to
believe were cross-platform applications ended up producing
applications that would run only on the Wndows operating
system" [United States of America v. Mcrosoft Corp., Case
No. 00-5212/00-5213 in the United States Court of Appeals -
District of Colunbia GCrcuit, decided June 28, 2001

1. (A)(2.)(B.)(5.)(c.)]

19. Again, email fromto Mcrosoft executives show intent
to decei ve devel opers and precl ude cross-pl atform
devel opnent .

"W expand both our platform dependent and platform
i ndependent Java APIs. W make APIs platform independent
only as necessary to conplete with Sun's cross platform
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of fering and keep devel opers using Mcrosoft APIs. W renmain

on the treadmlIl only wuntil our platform specific AP
exposure/innovation can outpace Sun's platform independent
work enough to gain critical nass. If our platform

i ndependent APIs really conpete with our own Wndows APIs,
its only because Sun's did in the first place." [US v
M crosoft, CV 98-1232/1233 (TPJ), Governnment Exhibit # 1334

]

20. "When specifically accused by a PC Wek reporter of
fragnenting Java standards so as to prevent cross-platform
uses, Mcrosoft denied the accusation and indicated it was
only 'adding rich platform support’' to what renmained a
cross-platforminplenentation. An e-mail nessage internal to
Mcrosoft, witten shortly after the conversation with the
reporter, shows otherw se:

21. "Ik, 1 just did a follow up call.... [The reporter]
liked that 1 kept pointing custonmers to w3c standards
[ (commonly observed internet protocols)].... [ but] he

accused us of being schizo with this vs. our java approach,
| said he m sunderstood [--] that [with Java] we are nerely
trying to add rich platform support to an interop |ayer....
this plays well.... at this point its [sic] not good to
create MORE noi se around our w n32 java cl asses. instead we
should just quietly grow | [(Mcrosoft's devel opnent tools)]
share and assune that people will take nore advantage of our
cl asses without ever realizing they are building wn32-only
java apps.' GX 1332, reprinted in 22 J. A at 14922-23.

[Supra, I1.(A)(2.)(B.)(5.)(c.)]

22. "Finally, other Mcrosoft docunents confirm that
M crosoft intended to deceive Java devel opers, and predicted
that the effect of its actions would be to generate W ndows-
dependent Java applications that their devel opers believed
woul d be cross-platform these docunents also indicate that
Mcrosoft's ultimte objective was to thwart Java's threat
to Mcrosoft's nonopoly in the market for operating systens.
One Mcrosoft document, for exanple, states as a strategic
goal: '"Kill cross-platform Java by growing] the polluted
Java market.' GX 259, reprinted in 22 J.A at 14514; see
also id. ('Cross-platform capability is by far the nunber
one reason for choosing/using Java.') (emphasis in
original)." [Supra]

23. "M crosoft easily could have inplenmented Sun's native
method along wth its own in its developer tools and its
JVM thereby allowing Java developers to choose between
speed and portability; however, it &elected instead to
i npl ement only the Mcrosoft nethods. The result was that if
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a Java developer wused the Sun nethod for nmaking native
calls, his application would not run on Mcrosoft's version
of the Wndows JVM and if he used Mcrosoft's native
met hods, his application would not run on any JVM ot her than

M crosoft's version. Far from being the unintended
consequence of an attenpt to help Java developers nore
easily devel op hi gh- perform ng appl i cations,

inconpatibility was the intended result of Mcrosoft's
efforts.” [US. v. Mcrosoft, Cv 1232/1233 (TPJ), Findings
of Fact, #390]

Note: Mcrosoft's "native nethods" equals Sun's "applets”.

24. "Mcrosoft's conduct related to its Java devel oper
tools served to protect its nonopoly of the operating system
in a manner not attributable either to the superiority of
the operating system or to the acunen of its makers, and
therefore was anticonpetitive. Unsurprisingly, Mcrosoft
offers no pro-conpetitive explanation for its canpaign to
decei ve devel opers. Accordingly, we conclude this conduct is
exclusionary, in violation of s 2 of the Sherman Act." [U. S
v. Mcrosoft, Cv 1232/1233 (TPJ), Concl usions of Law ]

25. Recent material decision (on prelimnary injunction)
at MDL 1332 in the D strict of Mryland further condemns
M crosoft's anticonpetitive behavior as it relates to PL's
clains. "Because of the conpetitive threat Java presented,
M crosoft devised and inplenented a strategy to 'west
control of Java away from Sun' and to 'turn Java into just
the latest, best way to wite Wndows applications.' (Pl's.
Ex. 21, 4/14/97 Slivka email to Gates.)" [Sun M crosystens,
Inc. v. Mcrosoft Corp., CV 02-2739 JFM at MDL 1332, USDC -
District of Maryland, p. 8]

26. M crosoft's above noted conviction for deceiving
devel opers of java progranms using MS devel opnent tools was
affirmed by the United States Court of Appeals. Subsequent
obfuscation of sentencing (punishnent) specific to that
particular conviction inter DOJ/ States "settlenent" (since
when is district court's sentencing, follow ng appellate
court's review, an opportunity for settlenment?) does not
vitiate conviction's prejudicial inpact in these and
subsequent proceedi ngs.

L. Ti e Damaged PL
1. "Anticonpetitive bundled sales are limted to instances
in which conpetitive discipline is lacking (the seller can

force the tied sale) and the seller's conduct is abusive
(the seller creates, nmaintains, or extends market power)."
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[ THE ANTI TRUST TYI NG LAW SCH SM A CRITI QUE CF M CROSCFT I11
AND A RESONSE TO HYLTON AND SALI NGER, Antitrust Law Journal
(2002), vol 70, issue 1, by Warren S. Gines, p.199-200.]

2. It is axiomatic. Virtually every conpetitive software
devel oper, digital-nedia devel oper and/or website devel oper
is forced to purchase the |latest Mcrosoft operating system
i mredi ately or soon after release. For |ISPs/ICPs, elasticity
of demand for nost recent Mcrosoft OS is zero.

3. Devel opers have no choice about whether or not to take
a browser, a wordprocessor, a spreadsheet, or any other
software tied to their purchase of the current Wndows CS.

4. M crosoft's tie-in sale of Wndows 98/IE to PL was
abusive and illegal because MsS created, maintained, and/or
ext ended mar ket power via the tie.

5. "Liability for tying under s 1 exists where (1) two
separate 'products' are involved; (2) the defendant affords
its customers no choice but to take the tied product in
order to obtain the tying product; (3) the arrangenent
affects a substantial volunme of interstate commerce; and (4)
the defendant has 'market power' in the tying product
market. Jefferson Parish, 466 U S. at 12-18. The Suprene
Court has since reaffirnmed this test in Eastman Kodak Co. v.
| mmage Technical Services, Inc., 504 U S. 451, 461-62 (1992).
Al four elenments are required, whether the arrangenent is
subjected to a per se or Rule of Reason analysis." [US. .
M crosoft, CV 98-1232/1233 TPJ, Conclusions of Laws,

1. (A)]

6. "The plaintiffs allege that Mcrosoft's conbinati on of
W ndows and | nt er net Expl orer by cont ract ual and
technol ogical artifices constitute unlawful tying to the
extent that those actions forced Mcrosoft's custoners and
consuners to take Internet Explorer as a condition of
obtaining Wndows. While the Court agrees with plaintiffs,
and thus holds that Mcrosoft is liable for illegal tying
under s 1, this conclusion is arguably at variance with a
decision of the US. Court of Appeals for the D.C. Crcuit
in a closely related case, and nust therefore be expl ained
in sone detail."

7. "The two nost recent Suprene Court cases to have
addressed the issue of product and market definition in the
context of Sherman Act tying clains are Jefferson Parish,
supra, and Eastman Kodak, supra. In Jefferson Parish, the
Suprenme Court held that a hospital offering hospita
servi ces and anesthesi ol ogy services as a package coul d not
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be found to have violated the anti-tying rules unless the
evidence established that patients, i.e. consuners,
percei ved the services as separate products for which they
desired a choice, and that the package had the effect of
forcing the patients to purchase an unwanted product. 466
US at 21-24, 28-29. In Eastnman Kodak the Suprene Court
held that a manufacturer of photocopying and m crographic

equi pnent, in agreeing to sell replacenent parts for its
machi nes only to those custoners who al so agreed to purchase
repair services fromit as well, would be guilty of tying if

the evidence at trial established the existence of consuner
demand for parts and services separately. 504 U S. at 463."

8. "Bot h defendants asserted, as M crosoft does here, that
the tied and tying products were in reality only a single
product, or that every item was traded in a single market.
In Jefferson Parish, the defendant contended that it offered
a 'functionally integrated package of services' - a single
product - but the Supreme Court concluded that the
‘character of the demand' for the constituent conponents,
not their functional rel ati onshi p, determ ned whet her
separate 'products' were actually involved. 466 U S. at 19.
I n Eastman Kodak, the defendant postulated that effective
conpetition in the equipnment mar ket precluded the
possibility of the use of market power anti-conpetitively in
any after-markets for parts or services: Sales of machines,
parts, and services were all responsive to the discipline of
the larger equipnment market. The Supreme Court declined to
accept this premse in the absence of evidence of 'actua
market realities,” 504 U S. at 466-67, ultimately hol ding
that 'the proper market definition in this case can be
determ ned only after a factual inquiry into the 'conmerci al
realities' faced by consuners.' Id. at 482 (quoting United
States v. Ginnell Corp., 384 U S. 563, 572 (1966))."

9. "I'n both Jefferson Parish and Eastman Kodak, the
Suprene Court al so gave consideration to certain theoretica
"valid business reasons' proffered by the defendants as to
why the arrangenents should be deenmed benign. In Jefferson
Parish, the hospital asserted that the conbination of
hospi t al and anesthesia services elimnated multiple
probl enms of scheduling, supply, performance standards, and
equi pnent nmai ntenance. 466 U. S. at 43-44. The manufacturer
in Eastman Kodak contended that quality control, inventory
managenent, and the prevention of free riding justified its
decision to sell parts only in conjunction with service. 504
US at 483. In neither case did the Suprenme Court find
those justifications sufficient if anticonpetitive effects
were proved. |Id. at 483-86; Jefferson Parish, 466 U S. at 25
n.42. Thus, at a mninmum the adnonition of the D.C. Grcuit
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in Mcrosoft 1l to refrain from any product design
assessnment as to whether the 'integration' of Wndows and
Internet Explorer is a 'net plus,' deferring to Mcrosoft's
"plausible claim that it is of 'sonme advantage' to

consuners, is at odds wth the Suprene Court's own
approach. "
10. "The significance of those cases, for this Court's

purposes, is to teach that resolution of product and narket
definitional problens nust depend upon proof of comerci al
reality, as opposed to what m ght appear to be reasonabl e.
In both cases the Suprenme Court instructed that product and
mar ket definitions were to be ascertained by reference to
evidence of consuners' perception of the nature of the
products and the markets for them rather than to abstract
or netaphysical assunptions as to the configuration of the
"product’ and the 'market.' Jefferson Parish, 466 U.S. at
18; Eastnman Kodak, 504 U.S. at 481-82. In the instant case,
the commercial reality is that consuners today perceive
operating systens and browsers as separate 'products,’' for
which there is separate demand. Findings pp 149-54. This is
true notwthstanding the fact that the software code
supplying their discrete functionalities can be conmm ngled
in virtually infinite conbi nat i ons, renderi ng each
i ndi stinguishable from the whole in terns of files of code
or any other taxonony. Id. pp 149-50, 162-63, 187-91."

11. "Proceeding in line with the Suprene Court cases,
which are indisputably controlling, this Court first
concludes that Mcrosoft possessed 'appreciable economc
power in the tying market,' Eastnman Kodak, 504 U. S. at 464,
which in this case is the market for Intel-conpatible PC
operating systenms. See Jefferson Parish, 466 U S at 14
(defining market power as ability to force purchaser to do
sonething that he would not do in conpetitive market); see
al so Fortner Enterprises, Inc. v. United States Steel Cornp.

394 U. S. 495, 504 (1969) (ability to raise prices or to
i npose tie-ins on any appreciable nunber of buyers wthin
the tying product market 1is sufficient). Wile courts
typically have not specified a percentage of the market that
creates the presunption of 'nmarket power,' no court has ever
found that the requisite degree of power exceeds the anobunt
necessary for a finding of nonopoly power. See Eastnman
Kodak, 504 U.S. at 481. Because this Court has already found
that M crosoft possesses nonopoly power in the worldw de
mar ket for Intel-conpatible PC operating systens (i.e., the
tying product market), Findings pp 18-67, the threshold
el emrent of 'appreciable economc power' is a fortiori net."
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12. "Simlarly, the Court's Findings strongly support a
conclusion that a 'not insubstantial' anmount of comrerce was
foreclosed to conpetitors as a result of Mcrosoft's
decision to bundle Internet Explorer with Wndows. The
controlling consideration under this elenment is 'sinply
whet her a total amount of business' that is 'substantial
enough in ternms of dollar-volume so as not to be nerely de
mnims' is foreclosed. Fortner, 394 U S at 501; cf.
International Salt Co. v. United States, 332 U S. 392, 396
(1947) (unreasonable per se to foreclose conpetitors from
any substantial market by a tying arrangenent)."”

13. "Al t hough the Court's Findings do not specify a dollar
anount of business that has been foreclosed to any
particul ar present or potential conpetitor of Mcrosoft in
the rel evant market, including Netscape, the Court did find
that Mcrosoft's bundling practices caused Navigator's usage
share to drop substantially from 1995 to 1998, and that as a
direct result Netscape suffered a severe drop in revenues
from|lost advertisers, Wb traffic and purchases of server
products. It is thus obvious that the foreclosure achieved
by Mcrosoft's refusal to offer Internet Explorer separately
from Wndows exceeds the Suprene Court's de mnims
threshold. See Digidyne Corp. v. Data General Corp., 734
F.2d 1336, 1341 (9th Cr. 1984) (citing Fortner)."

14. "The facts of this case also prove the elenents of the
forced bundling requirenent. Indeed, the Suprene Court has
stated that the 'essential characteristic' of an illegal

tying arrangenent is a seller's decision to exploit its
mar ket power over the tying product '"to force the buyer into
the purchase of a tied product that the buyer either did not
want at all, or mght have preferred to purchase el sewhere
on different ternms.' Jefferson Parish, 466 U S. at 12. In
that regard, the Court has found that, beginning with the
early agreenents for Wndows 95, Mcrosoft has conditioned
the provision of a license to distribute Wndows on the
CEMs' purchase of Internet Explorer. Findings pp 158-65. The
agreenents prohibited the |licensees from ever nodifying or
deleting any part of Wndows, despite the OEMs' expressed
desire to be allowed to do so. Id. pp 158, 164. As a result,
CEMs were generally not permtted, with only one brief
exception, to satisfy consuner demand for a browserless
version of Wndows 95 without Internet Explorer. Id. pp 158,
202. Simlarly, Mcrosoft refused to license Wndows 98 to
CEMs unless they also agreed to abstain from renoving the
icons for Internet Explorer from the desktop. 1d. p 213

Consunmers were also effectively conpelled to purchase
Internet Explorer along with Wndows 98 by Mcrosoft's
decision to stop including Internet Explorer on the list of
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progranms subject to the Add/Renove function and by its
decision not to respect their selection of another browser
as their default. 1d. pp 170-72."

15. "The fact that Mcrosoft ostensibly priced |Internet
Expl orer at zero does not detract from the conclusion that
consuners were forced to pay, one way or another, for the
browser along with Wndows. Despite Mcrosoft's assertion
that the Internet Explorer technol ogies are not 'purchased’
since they are included in a single royalty price paid by
CEMs for Wndows 98, see Mcrosoft's Proposed Concl usi ons of
Law at 12-13, it is nevertheless clear that |icensees,
i ncluding consuners, are forced to take, and pay for, the
entire package of software and that any value to be ascribed
to Internet Explorer is built into this single price. See
United States v. Mcrosoft Corp., Nos. CIV. A 98-1232, 98-
1233, 1998 W. 614485, *12 (D.D.C., Sept. 14, 1998); IIIA
Philip E. Areeda & Herbert Hovenkanp, Antitrust Law 760Db6,
at 51 (1996) ('[T]he tie may be obvious, as in the classic
form or sonewhat nore subtle, as when a machine is sold or
| eased at a price that covers 'free' servicing.'). Moreover
the purpose of the Suprenme Court's 'forcing' inquiry is to
expose those product bundles that raise the cost or
difficulty of doing business for would-be conpetitors to
prohibitively high |evels, thereby depriving consuners of
the opportunity to evaluate a conpeting product on its
relative nmerits. It is not, as Mcrosoft suggests, sinply to
punish firns on the basis of an increnment 1in price
attributable to the tied product. See Fortner, 394 U. S at
512-14 (1969); Jefferson Parish, 466 U S. at 12-13."

16. "As for the crucial requirenment that Wndows and
Internet Explorer be deened 'separate products' for a
finding of technological tying liability, this Court's
Findings mandate such a concl usion. Considering the
‘character of demand' for the two products, as opposed to
their 'functional relation,'” id. at 19, Wb browsers and
operating systens are ‘'distinguishable in the eyes of
buyers.' 1d.; Findings 149-54. Consuners often base their
choice of which browser should reside on their operating
system on their individual demand for the specific
functionalities or characteristics of a particular browser,
separate and apart fromthe functionalities afforded by the
operating systemitself. Id. 149-51. WMoreover, the behavior
of other, lesser software vendors confirns that it 1is
certainly efficient to provide an operating system and a
browser separately, or at least in separable form I1d. 153.
Mcrosoft is the only firm to refuse to license its
operating system without a browser. 1d.; see Berkey Photo,
Inc. v. Eastman Kodak Co., 603 F.2d 263, 287 (2d Gr. 1979).

37



This Court concludes that Mcrosoft's decision to offer only
the bundled - 'integrated' - version of Wndows and I nternet
Expl orer derived not from technical necessity or business
efficiencies; rather, it was the result of a deliberate and
pur poseful choice to quell incipient conpetition before it
reached truly mnatory proportions.”

17. USCA affirmed USDC conclusion (final judgnent) that M
illegally (15 U S.C., sec. 1 violation) tied IE to Wn98
according to controlling doctrine (tests) found (cited in
USCA decision) in :

Cal dera, Inc. v. Mcrosoft Corp., 72 F. Supp 2d 1295 (D.
Ut ah 1999)

East man Kodak v. Inage Technical Servs., Inc. , 504 U S. 451
(1992)

IBMv. U S., 298 U S. 131 (1936)
International Salt Co. v. US., 332 U S 392 (1947)

Jefferson Parrish Hosp. Dist. No. 2 v. Hyde, 466 U S 2
(1984)

Northern Pac. Ry. Co. v. US., 356 US 1 (1958)

Response of Carolina, Inc. v. Leasco Response, Inc., 537 F2d
1307 (5th Cir. 1976)

Standard Gl Co. v. U S, 337 U S. 293 (1949)
United States v. Mcrosoft Corp., 87 F. Supp. 2d 30

United States v. Mcrosoft Corp.. 253 F.3d 34 (D.C. Cr.
2001)

United States v. Mcrosoft Corp., 147 F3d 935 (D.C. Cr.
1998)

18. "These argunents all point to one conclusion: we
cannot confortably say that bundling in platform software
markets has so little 'redeemng virtue', N Pac. Ry., 356
US at 5 and that there would be so 'very little loss to
society' fromits ban, that '"an inquiry into its costs in
the individual case [can be] considered [ ] unnecessary.'
Jefferson Parish, 466 U. S. at 33-34 (O Connor, J.,
concurring)." [United States of Anmerica v. Mcrosoft Corp.,
Case No. 00-5212/00-5213 in the United States Court of
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Appeals - District of Colunmbia Circuit, decided June 28,
2001, 1V.(B.) ]

19. "W remand the case for evaluation of Mcrosoft's
tying arrangenents under the rule of reason...That rule nore
freely permts consideration of the benefits of bundling in
software markets, particularly those for GOSs, and a
bal anci ng of these benefits against the costs to consuners
whose ability to nmake direct price/quality tradeoffs in the
tied market may have been inpaired.” [Ibid.]

20. Note: Plaintiff O Brien was disappointed that Judge
Coll een Kollar-Kotelly did not decide on Mcrosoft's tie of
|E to Wndows liability prior to her final judgnent. M
conviction in Judge Jackson's court for illegal tie was
reversed by the Court of Appeals but remanded to Koll ar-
Kotelly's court for "rule of reason" adjudication. D strict
Court's Final judgnent (Novenber 12, 2002) nysteriously does
not nention Mcrosoft's tie-in liability. D d DQJ/ States
unofficially drop prosecution of the illegal tie clain? D d
Judge Kollar-Kotelly abridge due process of law re
convi ction/remand/ rul e of reason adjudi cation?

21. PL does not see where commngling of IE code wth
W ndows 98 code provides any nore benefit than the "bolt-on"
of IEto Wn 98. Comm ngling did, as the Court concluded and
affirmed, produce significant anti-conpetitive phenonena.

22. Nevertheless, if called upon to do so, PL will enploy
criteria sourced in [Antitrust Law Journal, Vol. 69, issue
2, 2001, pp.469-526] and el sewhere to apply rul e-of-reason,
or nodified rule-of-reason, to proof of illegal tie.

23. In 1998, PL, an experienced software and website
devel oper living in Princeville, Kauai, purchased a Conpaq
"Presario" conmputer from Radio Shack, Inc. (Tandy Corp.) in
Li hue, Kauai, Hawaii. The conputer had Wndows 95 (OS) and
Net scape Navigator as its internet browser. PL needed (was
professionally conpelled to purchase) the latest M crosoft
CS for tinely/relevant software/ website devel opnment and so
purchased Wndows 98 (CD ROM on the very day it was nade
avai |l able at Radi o Shack. Purchase of Wndows 98 required
purchase of |E comm ngled inter CS.

24. Radi o Shack manager wanted to install Wndows 98/ E at
his store and keep the CD ROM in his possession, and
inferred M crosoft l'i censi ng policy required store
installation and retention of nedia. After reading NS
i censing agreenent devoid of such a covenant, however, PL
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insisted on keeping purchased CD ROM Manager eventually
agr eed.

25. Coda (to show devastating scope/inpact of Defendant's
nonopol i zati on):

Prior to purchase, PL was denied access to the (The) Walt
Di sney, Inc. website because Disney had agreed wth
M crosoft to support only Internet Explorer access. Loss of
access to Disney's website injured PL when ISP/ CP coul d not
obtain frequent access to Disney website productions for
conpetitive reasons i nter website ani mati on mar ket
conpetition. PL could not "keep-up" as well with D sney's
state-of-art website animati on because Di sney/M crosoft had
effectively restrained conpetition in the website ani mation
mar ket via restraint (destruction) of Netscape's conpetition
in browser markets. Internet nonopolization crines tend to
snowbal | .

26. It may very well be the destiny of this Court to take
the next step in rendering software-tie case law. [Exhibits
d

VI . DAMAGES SPECI FI ED

1. When Defendant M crosoft entered into "First Wve
Agreenments"” with certain software vendors that excluded PL
and many other [1SVs from certain highly conpetitive
benefits, PL suffered revenue |osses of approximtely
$1, 000,000 due to SAV's curtailed ability to conpete in
rel evant markets.

2. When MS deceived many |SVs, including PL, into using
M crosoft's devel opnent tools to develop java applications
ubi quitously, but erroneously, believed to be entirely
cross-platform PL suffered |[|osses of approxi matel y
$1, 000, 000 from SAV' s reduced ability to conpete in rel evant
mar ket s.

3. When Defendant tied purchase of Internet Explorer to
Plaintiff's purchase of Wndows 98, PL suffered loss of IE s
total cost of approximtely $100. "The fact that M crosoft
ostensibly priced Internet Explorer at zero does not detract
from the conclusion that consuners were forced to pay, one
way or another, for the browser along with Wndows."
[111.(0G 11.]

4. Al though violation did not directly injure PL, fact of
M5 underpricing for IE intentionally breached Cal. Bus &
Prof. Codes, sec. 17040, 17043 and 17044, and directly
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injured Netscape by subverting Navigator's conpetition with
M5's "loss |leader"). This fact bright-lines M5 liability for
IE's tie to Wndows 98 that directly and proxi mately caused
antitrust injury to PL...at any price for I|E determ ned
above zero.

5. Learning curve alone, from Navigator literacy to IE
literacy, consunmed PL's tinme and productivity such that PL's
loss of $500. is reasonably estimated to be tie-in's

resultant antitrust injury to Plaintiff. Fact |E perfornmed
certain internet browsing functions at least slightly nore
productively than Navigator on Wndows 98 virtually
conpelled PL's use of IE once conmngled |IE code had been
| everaged into PL's conputer via Wndows nonopoly power and
| SV/1CP conpulsion in 1998 to upgrade OS from Wndows 95
(Navi gator) to Wndows 98 (Internet Explorer).

VI1. DI SCUSSI ON ON REMED ES
1. Federal Specifications:

a) As found in allegations proceeding, Plaintiff sustained
busi ness injury and personal injury reasonably estimated in
excess of $75,000. Plaintiff is able to prove these | osses
with a cognizable |egal/economc theory, expert w tnesses
and detailed, well targeted docunentation.

b) Federal antitrust statutes specify penalties and/or
remedies for proven breach(s) of Title 15, United States
Codes, sections 1 and 2. Mny state antitrust statutes
specify conpensatory, exenplary and other forns of renedy
for business injuries sustained via breach of Title 15,
US C, sec. 1, et seq., and/or State Codes (antitrust).
California specifies penalties and/or renedies which are
appropriate for this action.

c) Federal Penalties/ Renedi es:

(1) Sec. 1: "Every contract, conbination in the form of
trust or otherw se, or conspiracy, in restraint of trade or
commerce anong the several States, or with foreign nations,
is hereby declared to be illegal. Every person who shal

make any contract or engage in any conbination or conspiracy
hereby declared to be illegal shall be deened guilty of a
felony, and, on conviction thereof, shall be punished by
fine not exceeding one mllion dollars if a corporation, or,
if any other person, one hundred thousand dollars, or by
i nprisonment not exceeding three years, or by both said
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puni shnments, in the discretion of the court.” [15 US. C,
sec. 1]

(2) Sec. 2: "Every person who shall nonopolize, or attenpt
to nonopolize, or conbine or conspire with any other person
or persons, to nonopolize any part of the trade or comrerce
anong the several States, or with foreign nations, shall be
deened guilty of a felony, and, on conviction thereof, shal
be punished by fine not exceeding one mllion dollars if a
corporation, or, if any other person, one hundred thousand
dollars, or by inprisonnent not exceeding three years, or by
both said punishnents, in the discretion of the court."[15
US C, sec. 2]

(3) Sec. 15: "...and person who shall be injured in his
busi ness or property by reason of anything forbidden in the
antitrust laws may sue therefore in any district court of
the United States in the district in which the defendant
resides or is found or has an agent, w thout respect to the
anount in controversy, and shall recover threefold the
damages by him sustained, and the cost of suit, including a
reasonable attorney's fee." [15 U S.C., sec. 15]

(4) "27 COctober 1997: The Justice Departnment files a
conpl ai nt demanding a $l-mllion-a-day fine against
Mcrosoft for its alleged violation of the 1995 consent
decree. The conplaint clains that M crosoft overstepped its
bounds by demanding PC manufacturers bundle...” [ US .
Mcrosoft: Tinmeline, Wred News Report, 2:30 p.m, Nov 5,
1999 PST: (http://www. wired. conf news/politics/O, 1283,
32358, 00.htm)]

(5) Checking Federal Trade Comm ssion antitrust cases
listed for review on the FTC website, circa 1997/1998/ 1999,
Plaintiff was wunable to find the above referenced case
and/or any reference to the nuch publicized fine. However,
news itens and other fornms of notice in various newspapers
give strong indication that such an action (fine) by a
federal court was at |east proposed as reasonable renedy for
M5 anti conpetitive conduct.

2. Federal Renedy Specification Re Federal Law

a) On its face it appears in this private antitrust case
that the appropriate penalty/renmedy for proven breach of
sec.1 and 2 is:

b) Paynent of one-mllion, two-mllion or three-mllion

dollars (trebled) to Plaintiff depending on nunber of
char ges proven
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3. State Renedy Specifications Re California Law

a) Section 16750: "Any person who is injured in his or her
busi ness or property by reason of anything forbidden or
decl ared unlawful by this chapter, may sue therefore in any
court having jurisdiction in the county where the defendant
resides or is found, or any agent resides or is found, or
where service nmay be obtai ned, w thout respect to the anount
in controversy, and to recover three tinmes the danmages
sustained by him or her actual damages pursuant to Section
16761, and prelimnary or permanent injunctive relief when
and under the sane conditions and principles as injunctive
relief is granted by courts generally under the laws of this
state and the rules governing these proceedi ngs, and shal
be awarded a reasonable attorneys' fee together with the
costs of the suit.

b) This action may be brought by any person who is injured
in his or her business or property by reason of anything
forbi dden or declared unlawful by this chapter, regardless
of whether such injured person dealt directly or indirectly
with the defendant." (enphasis added) [Cal. Codes: Business
and Professions: Sec. 16750 (a)]

c) Section 16755 "Any violation of this chapter is a
conspiracy against trade, and any person who engages in any
such conspiracy or takes part therein, or aids or advises in
its conmm ssion, or who as principal, manager, director,
agent, servant or enployee, or in any other capacity,
knowi ngly carries out any of the stipulations, purposes,
prices, rates, or furnishes any information to assist in
carrying out such purposes, or orders there under or in
pursuance thereof, is punishable, as follows:

(1) If the violator is a corporation, by a fine of not
nore than one mllion dollars ($1,000,000) or the applicable
anount under paragraph (3), whichever is greater.

(2) If the violator is an individual, by inprisonment in a
state prison for one, two, or three years, by inprisonnent
for not nore than one year in a county jail, by a fine of

not nore than the greater of two hundred fifty thousand
dol lars ($250,000), a fine or the applicable anmount under
paragraph (3), or by both a fine and inprisonnent.

(3) | f any person derives pecuniary gain froma violation
of this chapter, or the violation results in pecuniary |oss
to a person other than the violator, the violator may be
fined not nore than an anount equal to the anount of the
gross gain multiplied by tw or an anmount equal to the
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anmount of the gross loss multiplied by two, whichever is
applicable.”

4. Di scussi on: It was <clearly the intent of the
California Legislature to effectively punish antitrust
conduct maximally, not mnimally. On its face it appears in
this case that the appropriate state penalty/renmedy for
proven breach(s) of sections 16700 et seq. and/or section
17200 et seq., are:

a) For convictions on section 16700, et seq. and/or
section 17200 et seq.: Mcrosoft Corporation nust pay two-
mllion dollars (trebled), or twice the gain (net incone)
that M5 derived from breaches of federal/state antitrust
| aws. Because Defendant's pecuniary gain fro illega
activity was greater than PL's loss from sane, statute
requi red gain based penalties are nore "applicable” in this
case for determnation of fair and exenplary danmages and to
fulfill the letter and spirit of sec. 16755(1)(3).

VI11. COVENT ON REMED ES

1. Because certain of Mcrosoft's antitrust conviction(s)
have wi t hstood appeal, State Attorneys General renedy demand
for opening of Mcrosoft's Wndows code to public scrutiny
and/or use i s noot.

2. "The patentee, |like these other holders of an exclusive
privilege granted in the furtherance of a public policy, may
not claim protection of his grant by the courts where it is
being used to subvert that policy." [ Morton Salt Co. .
G S. Suppiger Co., 314 U S. 488, 494]

3. "A patent owner who has m sused a patent cannot sue for
infringenment. Comon exanples of msuse are violations of
the antitrust |aws or unethical practices. For exanple, if a
patent owner conspired to fix the price of the patented
item this would violate antitrust laws. |If the patent owner
| ater sued for infringenent, the defendant could argue that
the owner is prohibited from suing because it has m sused
its patent rights." [ Nolo's Patents for Beginners, 2ed
(2001), by David Pressman and R chard Stim chap. 8, sec. 8]

4. "But a patent affords no immunity for a nonopoly not
within the grant, Interstate Crcuit v. United States, 306
U S. 208, 228, 230; Et hyl Gasoline Corp. v. United states,
309 U. S. 436, 456, and the use of it to suppress conpetition
in the sale of an wunpatented article may deprive the
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patentee of the aid of a court of equity to restrain an
alleged infringenent by one who is a conpetitor...Mtion
Picture Patents Co. v. Universal Film Mg. Co., 243 U.S.
502, 510; Carbice Corp. v. Anmerican Patents Corp., supra;
Leitch Mg. Co. v. Barber Co., supra; cf. United Shoe
Machinery Co. v. United States, 258 U S 451, 462;
I nt ernational Business Machines Corp. v. United States, 298
U S 131, 140." [ Supra, p. 491, 492 ]

5. According to Mdrton Salt and other cases cited above,
M crosoft conviction(s) for nonopolization of the conputer
operating system market and/or associ ated excl usive dealings
conviction(s) require M5 no longer legally entitled to sue
persons who infringe upon M-Wndows, MsS-IE and other
M crosoft patents.

| X. PROLOGUE TO CONCLUSI ON

1. In 1995, Mcrosoft's nost recently rel eased OGS, W ndows
95, had a retail cost of about $50. Price was conpetitive
with those charged by nost conpetitors in the OS market

Claris Wrks (Apple), WrdPerfect (Correl) and Smartsuite

(IBM conpeted reasonably well (generated net incone)
against M5-Ofice (Mcrosoft) in the office productivity
suite mar ket . Net scape Navi gat or enj oyed dom nant

mar ket share over M crosoft's Internet Explorer and all other
conpetitors in the internet browser nmarket. SAV-CGolf Coach,
in conpetition with M5-Excel and numerous other products in
charting/ graphi ng/ wordpad rmarket(s), was selling very
slowy, but the sinple yet versatile and useful Golf Coach
had significant potential for penetration (profitability) in
energing internet, and conventional, nultinmedia markets
where conputer literacy was narginal (1e. beginners,
novi ces, etc.). Java developnent was only a twinkle in Jim
Bar ksdal e's eye and a prom se in his m crophone.

2. In 1998, Mcrosoft's nost recently rel eased OGS, W ndows
98, had a retail cost of about $90. which was about tw ce
the cost of products offered by a dw ndling nunber of
conpetitors in OS markets. Caris Wrks, excellent OP
software for the Maclntosh environment to be sure, was
practically non-conpetitive against newy released Mac-
Ofice (Mcrosoft) and WrdPerfect and Smartsuite were
making their last-ditch-stands in the OP nmarketplace.
(Plaintiff bought WrdPerfect as a form of protest in 1998.
He never wused it.) Navigator held onto a tenuous 50/50
mar ket share duel with ITE  Sun Mcrosystens, Inc. enjoyed
absol ute dom nance in the new java devel opnent applications
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market with JDK. SAV's Golf Coach, even with new multinmedi a
concepts added on, had been selling only mnimally, but SAV
managed to continue aggressive conpetition in |ISV/ICP
markets with custom website designs and website enhancenents
crafted using "stolen" applets and java applications.

3. In 2003, nost recently released OS5, Wndows XP, has a
retail cost of about $250. and its only viable conpetitor,

Li nux- RedHat, has a retail cost of about $39. MS-Ofice has
a retail cost of about $450. versus only viable conpetitor,

Li nux-StarOfice, costing zero as a download or included in
Li nux- RedHat at no extra cost. WrdPerfect, Caris Wrks and
Smartsuite are only marginally conpetitive (less than 2%
mar ketshare). A few antique copies can still be found
installed by OEMs, risking the wath of M for nostalgia
sake. PL's nmultinedia is nore fanous than profitable. He
continues in conpetition with significant hope and faith
t hat conprehensive justice will permt profits and even sone
af fl uence. .. eventual |l y.

4. Al t hough 50 neter Perini Navi sailing yacht owned by
Net scape's chairman can be seen in all its glory in/out the
Santa Barbara harbor, it is extrenely difficult to find

Net scape Navigator installed on any new conputers, all of
which are installed with Mcrosoft's "flagship® OGS M
mar ket share in the internet browser market is, roughly 98%
and cl i nbi ng.

5. SUN hangs on doggedly. Dw ndling, secondary marketshare
in java devel opnent has recently been protected via decision
in the District of Maryland - MDL 1332 (Hon. J. Frederick
Mot z) granting injunctive relief from outright devastation
via Mcrosoft's barely restrained anticonpetitive business
met hods (ie. refusal to support java in OS).

6. Plaintiff's conpetition agai nst (%) in
charting/ graphi ng/ wordpad software market(s) is practically
non-exi stent (very marginal). SAV does retain its |icense
from Software Publishing Corp. for Golf Coach's core
pr ogr am PFS: First G aphi cs, valued in excess of
$1, 000, 000.

7. Fol | owi ng paynent of danmages, and other relief sought
in this case, SAV will continue to manufacture, market and
sell Golf Coach. Projections for marginal profitability of
t he asset by 2004 are not unreasonabl e.

8. SAV's website offers a vast array (library) of original
and nodified Flash/Di rector (Macronedia, Inc.) products and

46



PL has managed to conplete two literary projects which are
begi nning to generate substantial revenues.

X. CONCLUSI ON

1. Def endant M crosoft Corp. intentionally inflicted
antitrust injury on Plaintiff O Brien and other 1SVs/ICPs in
markets relevant to cause of action specified in this case
by (a) unlawfully excluding Plaintiff's conpetition; (b)
practicing deception illegally against Plaintiff; (c)
increasing Plaintiff's business and personal expenses via
monopolistic tying; (d) discrimnating against PL and ot her
M5 conpetitors engaged in interstate comerce in price,
services and/or facilities; (e) discrimnating against PL
and other MS conpetitors engaged in interstate conmerce via
anticonpetitive underselling of services; (f) discrimnating
against PL and other MS conpetitors engaged in interstate
comerce via grant of rebates, discounts, allowances, and/or
advertising services, and (g) denying access to an essenti al
facility such that interstate conpetition with M was
restrained causing antitrust injury to PL and many other M
conpetitors.

2. Vi a nonopolization and nyriad attenpts to nonopoli ze,
using fornms/nmethods alleged above, Mcrosoft Corporation
breached 15 U S.C, sec. 1 and 2, and violated related
California Business and Professions Codes, sec. 16700 et seq
and 17200 et seq.

3. Via discrimnation, using forns/nethods alleged above,
M crosoft Corporation breached 15 U S.C, sec. 13(a)(b) and
(d), and violated related California Business and

Pr of essi ons Codes, sec. 16700 et seq and 17200 et seq.

4. M crosoft is liable for paynent of damages and grant of
other relief to Plaintiff O Brien as specified bel ow

Xl . PRAYER

"...in the net which they hid their
own foot is caught." - Psalns 9:15

1. Plaintiff Edward M chael O Brien prays for this Court's
cash award of both conpensatory and exenplary danages
because power to renmedy business inequities is found nost
pronounced in the essence of business...gain or |oss of
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noney. By |aw, presently and in future, M crosoft
Corporation nmust be fined twice its total net incone derived
from conduct proven to violate federal/state antitrust |aws
and injurious to American consuners and conpetitors,
including the Plaintiff in this case.

2. Rel i ance exclusively on federal/state prosecutions to
remedy Defendant's antitrust inequities is not sufficient
because governnment prosecutors rarely demand sufficient
financial penalty to effectively «curtail c-corporation
monopolist's behavior in future. Such is the case wth
current prosecutions of MS by federal/state authorities.
Conmpr ehensi ve, sufficient and effective financial penalties
are better rationalized and demanded by sec.15 litigants
bringing actions from the private sector where they have
suffered real (personal, famly and/or business) financial
damages and other forns of injury inflicted by nonopolists.

3. It is fair and appropriate, in order to safeguard
present and future conputer software and hardware custoners
and conpetitors at all socio-economc levels in all

countries of the world and to insure |awful conpliance by
M crosoft Corporation (and, indeed, entire industries |ed by
M5) wth antitrust Jlaws, to award to PL not only
conpensatory damages for real and neasurable injury
inflicted by the Defendant, but also sufficient and
effective punitive (exenplary) damages financial in nature.

4. Toward the goal of better conputer software and/or
har dwar e business globally, PL calls this Court's attention
to the issue of punitive (exenplary) damges denmanded re
convi ctions noted herein and considered fair and appropriate
by the US. Dstrict Court, Courts in the State of
California and in nunerous other states. And on these
criterialprecedent, Plaintiff nmnmakes request for Court's
award of punitive (exenplary) damages to be paid by
Defendants in cash relative to Defendant's "pecuniary gain"
derived fromtheir antitrust actions, proven illegal in this
and rel ated cases.

5. PL's claimfor award of federal/state statute grounded
conpensatory and punitive (exenplary) danmages based on cited
criterialprecedent is the first and only such private claim
against M5 nmade in federal or state courts and, therefore,

PL is entitled to twice Defendant's pecuniary gain derived
from Defendant's proven illegal actions, on-going at
inception of Plaintiff's cause of action to date, as
evidenced by authoritative public and/or private financia

records.
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6. OBrien clains and prays for conpensatory damages
(busi ness and personal) in the amount of $3, 000,000 trebl ed,
to be paid in full by Defendant M crosoft Corp.

7. OBrien clains and prays for an award of punitive
(exenpl ary) damages in the amunt of $10, 000, 000, 000.,
approximately equal to twice the pecuniary gain Defendant
M crosoft Corp derived from per se illegal, antitrust
actions over the tine period enconpassed by cause(s) of
action in this case. Paynent can be easily mde form

Mcrosoft's widely publicized $43. billion cash reserve.
[ Exhi bit D
8. PL clains and prays for court's conpel of Mcrosoft's

CS code nodification such as to permt the full operation of
PFES: First Gaphics and SAV-Playpredict on all Wndows
prograns presently and future existent.

9. PL clains and prays for court's award of attorneys' fees
and other costs of this suit.

10. OBrien clainms and prays for such other and further
damage award and/or relief as the Court deens just and
equi t abl e.

Subm tted on January 25, 2003

by

Edward M chael O Bri en

pro se

Victoria Center
P. O. Box 91003
Sant a Barbara, CA 93190

fax 805-893-8016
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