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| . CAUSE OF ACTI ON

1. Plaintiff, Edward M chael OBrien ["PL"], a conpetitor
(devel oper/seller) in digital audio/video/animation markets
and in charting/graphing software markets and a consuner in
conput er operating system ["CS"], digital
audi o/ vi deo/ ani mat i on pl ayer [ " DAVAP" ], i nt er net
portal /search-engine ["IPSE'] and internet browser ["IB"]
markets brings this action under Title 15, United States
Codes, section 15 for treble the damages incurred from
defendants conduct in OGS, DAVAP, |IPSE and |IB markets which
directly and proximately injured PL via intentional breach
of 15 U S.C, sec. 1, 2, 13(e) and 14; ALl Restatenent
(Second) of Torts, Sec. 402A, and California Business and
Pr of essi ons Codes, section 16700 et seq. and 17200 et seq.

2. PL conplains of antitrust injury inflicted by
Def endants, Mcrosoft Corporation ["MS"] and WMacronedi a,
I nc. ["MM'], via (1) nmonopol i zati on, (2) attenpted
nmonopol i zation, (3) exclusive dealing , (4) anticonpetitive
and/ or unfair business practices and (5) sale of defective
product s.

A D scrimnation (Exclusion) Caused Antitrust Injury:

1. "I't shall be unlawful for any person to discrimnate in
favor of one purchaser against another purchaser or
purchasers of a commodity bought for resale, with or wthout
processing, by contracting to furnish or furnishing, or by
contributing to the furnishing of, any services or
facilities connected with the processing, handling, sale, or
offering for sale of such comodity so purchased upon terns
not accorded to all purchasers on proportionally equal
terms." [15 U S.C., sec. 13(e)]

2. "I'n the past year, MSN has becone the fastest-grow ng
portal ." [ Money Magazi ne, May 2002, page 79.]
3 MSN attracts nore than 270 mllion unique users

wor | dwi de per nonth. dobally available in 34 markets and 18
| anguages, MSN is a world |eader in delivering Wb services
to consuners and digital marketing solutions to businesses
wor | dw de. Many users consider MSN to be the nost useful and
i nnovative online service today. MSN brings consunmers what
they need from the Wb to make the nost of their tine
online. MSNis |located on the Wb at http://ww. nmsn. com .

MSN wor |l dwi de sites are | ocated at
http://ww. nsn. com wor | dwi de. ashx.
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4. "It used to be AOL, Yahoo and then us...we started the
year at 4 mllion subscribers and ended at 8 mllion. W're
wel | ahead of Yahoo. W think its going to be a two-horse
race. " [l bid., quoted statenment by Richard Bray, M crosoft
Vi ce President]

5. Plaintiff is the CEO of SAVIORG a California public
charity founded in 1990. SAVIORG has both non-profit and
for-profit divisions. For-profit division is named SAVI COM
and contains the Glf OBrien Conpany ["G0'] asset and
assets outside GO <control. SAVIORGE SAVICOVM has been
submtting nunerous Uniform Resource Locators ["URL"],
i ncl udi ng its primary website

[ http://ww. angel fire.conl biz2/savicon] naned "SAVIORG', to
the MSN portal at |least quarterly since 1999. Although
primary website and nunerous other of SAVI ORE SAVI COM
websites are indexed in nost major search engines and/or
portals (and in scores of mnor search engines and portals)
i ncluding Yahoo.com and Google.com to date MSN has
consistently refused to index PL's primary website. One
crude website, SAVIORG created and submtted by PL to
Yahoo.com and other search-engines in 1998, is indexed on
MBN but is not linked to SAVIORG (SAVICOM) and is no |onger
vi abl e or available for editing.

6. Unl ess would be visitor to an internet website knows
the exact URL of a certain website, visitor nust use an
i nternet search-engine to find, by nane and/or content type,
website's URL |ink, and then depress pointing device (nouse)
or strike return-key for access to website via URL |ink.

7. Accessible website URL has been submtted to, and
i ndexed (establ i shed) in, sear ch- engi ne(s) al | owi ng
visitor's navigation over worldw de tel ephone-line networks
to the desired website via URL |ink in search-engine's
directory.

8. | f a popular (high marketshare) internet search-engine,

one that routinely accepts URL subm ssions from the general
public owning URLs and indexes sanme, free-of-charge,
arbitrarily refuses to index (or otherw se display |ink of)
a certain URL (comrercial website) properly submtted to it,
loss of visitor access to that website may constitute
business injury (discrimnation and/or exclusive dealing)
inflicted by owner of the search-engine.

9. When nonopolist in OS and | B nmarkets, who has in the
past (1998) used OS source-code nodifications to preclude
certain conpetitive software manufactured and sold by PL
| everages its search-engine, MSN, into near, or actual,
nmonopoly marketshare, and search-engine consistently and



|l ong-termrefuses to index primary URL owned by PL, owner of
URL experiencing business discrimnation from nonopolist's
conduct may bring an action for relief and/or damages to
federal court under Title 15, United States Codes, section
15.

10. The URL is [ http://ww. angel fire.conml biz2/savi conj
and SAVI ORG(SAVICOM is the website (sol e-proprietorship and
public charity) t hat conplains  of antitrust injury

intentionally inflicted by M5 and/or MM of the type federa
and state | aws were | egislated and pronul gated to prohibit.

11. PL estimates and avers business | osses due to restraint
of it's trade via defendant's discrimnation and/or
exclusive dealing in nonopolized search-engine markets in
excess of $75, 000. 00

12. SAVI ORG (SAVICOM) has been indexed on mmjor search-
engi nes including Google.com and Yahoo.com for over two
years from date of this conplaint. PL submtted sane URL(S)
to MSN and a host of other search-engines begi nning 1998
and has resubmtted URL(s) at |east quarterly to date. Since
1998, even though MSN has never indexed PL's website, scores
of search-engi nes, including Google.com and Yahoo.com have
i ndexed PL's website.

13. PL's website is a comercially viable website
currently operational and legally doing business on the
i nternet.

14. Leveraged into, or close to, nonopoly marketshare via
M5 nmonopoly power in OS, OP and IB software markets, NSN
search-engine and internet-portal services are grow ng very
rapidly despite United States Court of Appeals (D strict of
Col unbi a) affirmation of M5 restraint-of-trade and
nmonopol i zation convictions in United States v. Mcrosoft, CV
98-1232/1233 TPRPJ/CKK and followng case's "settlenent"
(sentencing) in Cctober 2002. Absence of SAVI ORG (SAVICOM ' s
primary website on MSN restrains trade and produces on-going
for-profit and non-profit injury.

15. Because search engi nes, where SAVIORG i s indexed, are
rapidly |oosing marketshare to MSN, antitrust (or another
form of) business injury to conpetition in search engine
markets i1s tantamobunt to antitrust (or another form of)
injury to conpanies relying on search engine indexing for
e _business and/or other fornms of internet sal es/service.

16. PL believes M5 excluded his website(s) because he

filed antitrust actions against Mcrosoft in years 2000,
2001 and 2002. [ See CV 00-01132 MLR, and CV-01-08306 MRP
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(RCx): €V 02-3127 SVW (RCx)]. Al three cases were filed in
the Central District of California and transferred to the
District of Maryland (MDL 1332).

17. PL believes MSN exclusion of his website(s) was and
continues to be vindictive and nmalicious in nature, and that
M5 has intentionally inflicted antitrust injury on PL via
refusal to index PL's URL on MSN, intending thereby to
restrain PL's trade, comrerce and bona fide litigation.

18. Measurable injury to business and non-profit
corporation via MS conduct alleged above is conpounded by
personal injury to PL. To business and public charity

injuries nust be added personal injury sustained from M
actions/omssions in fornms of nmental distress and increase
of PL's federally diagnosed (Veterans Admnistration
conpensated) disabilities.

19. Rhetori cal Question: What would happen if ©NMSN
arbitrarily decided to exclude IBM or another nmgjor
corporation doing e business on the internet, from NSN
i ndexi ng? Wuld antitrust injury occur?

20. Probably. Same, or very simlar antitrust injury from
| ost revenues, on a nmuch smaller but nevert hel ess
substantial scale, alleged in this case.

21. Although PL is, technically, not a conpetitor of M5 in
search-engine or internet-portal markets PL does conpete
with M5 in charting/graphing software markets (PL's Colf
Coach v. M5's Excel) and is a purchaser (for antitrust
l[itigation purposes) in the internet-portal/search-engine
mar ket via bona fide and repeated efforts to submt URLs to
MBN for indexing. Although MSN does not charge noney for
i ndexi ng URLs, PL tenders personal and corporate information
to M5 each tine it submts URLs to MSN for indexing. Wthout
concrete evidence at this tine (but obtainable via
deposition, wtness and/or CID at discovery), PL has
sufficient cause to nmake claim Ms sold PL's personal and/or
corporate data to commercial conpani es W t hout PL's
expressed or inplied permssion and w thout any form of
conpensati on, even the conpensation of free search-engine
i ndexi ng.

22. M5 sales of its custoners' personal information
W thout authorization has recently been questioned by
Eur opean authorities. [EXH BI T A

23. Backgr ound: Arerican Online ["AOL"], defendant in

another antitrust case brought by PL [OBrien v. Tine
Warner, Inc., et al. Case No. CV 00-10781R (LGB) (AIW)],
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precludes indexing and presents an indexed URL content
section, where "SAVICOM' or "SAVIORG' should be included
but are not, in the sane odd manner as does MSN. AQOL has,
like MS, received many subm ssions from SAVI ORGE SAVI COM
since 1999 but declined to index. M5 has in the past and
continues to cooperate closely with AOL in nedia related
vent ures.

B. Medi aPl ayer Preclusion Caused Antitrust Injury:

1. When accessed via | E, Netscape Navigator ["NN'] and/or
ot her browsers running on Wndows XP, sone audio and video
files (in .wav, .aiff, .avi and/or .nov formats) devel oped
on QuickTimePro (QuickTime, Inc.) and/or Real Producer Basic
and Real ProducerPro (Real Media, Inc.) and/or Adobe Prem ere
(Adobe Systens, Inc.), Cakewalk Pro (Twelve Tone Systens,
Inc.), Pro Tools (Digidesign, Inc.) and Final Cut Pro (Apple
Conmputers, Inc.) are precluded from play. Preclusion occurs
because files not formated in .wrw (w ndows nedia video)
and/or .wra (w ndows nedia audio) format cannot play on
W ndowsMedi aPl ayer and Real Pl ayer and Qui ckTi mnePl ayer pl ug-
ins are disfunctional in the version of IE that is currently
integral in XP. This fact caused antitrust injury to certain
internet nedia developers, exhibitors, distributors and
sellers, including the plaintiff.

2. In 2001, PL was dissatisfied with .wnw and .wm
formated files for a nunber of personal and professional
reasons, including (1) WndowsMdi a-Pl ayer quality was not
acceptable for certain files PL had conpressed and exported
in certain codecs, (2) WndowsMdi aProducer did not include
the Sorensen Codec preferred by nmany developers, (3)
commerci al advertisenments associated with WndowsMedi aPl ayer
were adverse to PL's interests, and (4) PL has a comm ttnent
to mnimze use of Mcrosoft products while MS is under
prosecution (conviction) for antitrust crines.

3. From 1999 through 2002, PL decided to, did, and
continues to produce audio and video content in above noted
formats for exhibition, distribution and/or sales on the
internet and in other venues.

4. Al t hough W ndows 95/98/ Me/NT/2000 did not, in PL's
extensive experience, preclude .wav, .aiff, .avi or .nov
formatted audi o/ vi deo files, PL f ound W ndows XP

consistently declined to play certain of PL's files accessed
fromPL's internet site hosted at www angelfire.com Reason
for preclusion on XP is, apparently, fact that files were
not in .wnv and/or .wma format and/or conpressed/ exported
via W ndowsMedi aPr oducer. This fact causes on- goi ng



antitrust injury to PL's business and to a multitude of
busi nesses in markets where PL is a conpetitor.

5. "Pool e also disputed Real Networks' allegations that
M crosoft's new Wndows XP favors Mcrosoft's nedia player
even if a user indicates a preference for another product.

6. There are over 250 mllion wusers of Real Networks'
pl ayers, Poole said, and nost of them use W ndows.

7. 'The fact that so many users choose to use Real Networks'
medi a players...is evidence that Real Networks' nedia players
work very well on Mcrosoft's operating systens,' Poole
testified.

8. Real Networks vice president David R chards testified in
March that when consuners try to create nmusic CDs or play
digital nusic, Wndows XP tends to use its own nedia player
even if the user selected the Real Networks product as the
def aul t pl ayer." [
http://noney. cnn. com 2002/ 05/ 02/t echnol ogy/ m crosoft -- CNN
MONEY, May 2, 2002: M CROSOFT TAKES STAND ]

9. M. Poole, like so many other executives at M and
el sewhere, did not understand (1) XP tactics regarding nedia
pl ayers and/or (2) nedia players thensel ves.

10. Theoretically after August 2002, RealPlayer and
Qui ckti mePl ayer wll be fully accessible on XP via
preference selection overriding the WndowsMdi aPl ayer
default. However, the issue in this conplaint concerns
website downl oads via XP/IE where Real Pl ayer and
Qui ckti mePl ayer, even if accessible for play of files stored
on hardrive, wll not function as plugins inter XP/IE when
above noted files are downl oaded fromrenote website via |IE

Not e: Real Pl ayer is not even optional for play of stored
files on version of XP installed on the PC network used by
PL at UCSB (personally ascertai ned on June 13, 2002).

11. True, sonme of PL's Quicktinme and Real Media files run
on certain W ndows operating systens, i ncl udi ng
95/ 98/ Me/ NT/ 2000, but many of PL's audio and video files
distributed via Conpact Disk ["CD'] and/or website downl oads
are play precluded on Wndows XP. Cients, custoners and
casual visitors cannot view or hear many of PL's products on
their conputers where XP is the only operating system

12. The problem seens to be Mcrosoft's intentional
precl usi on of Real Pl ayer (a/kla Real OnePl ayer) and



Qui ckTi mePl ayer as possible default players and/or their
non-operation as plug-ins in certain browsers running on XP
[M5 admts preclusion via "fix" of new version of XP
announced recently: see EXH BIT C]. It may be exclusively a
browser problem where |1E integral in XP, has been
engi neered to preclude Real Pl ayer and Qui ckTi mePl ayer only
under certain circunstances. Proof of exact form and extent
of nedia player preclusion nmust be left to expert analysis
of XP and/or | E code.

Not e: There has been a recent nove by M5 to all ow changes
to XP defaults, but fact remains XP, as of this witing
precludes play of PL's files. [ EXH BI T B]

13. After downl oadi ng Real Pl ayer fromthe [ ww. real . coni
website, a "Real" folder can be | odged under "Program Fil es"”
on the C\ drive of the downl oading conputer. Presumably,
setting up the RealPlayer.exe file included in all
downl oads, w Il allow presentation of Real OnePl ayer (nane of
nost recently released Real Pl ayer) and play of .wav, .aiff,
.avi and/or .nov files stored on the sane hardrive. However,
after set up of Real OnePlayer in XP subsequent access of
certain audio/video files from PL's website will not allow
play of those files on Real OnePlayer. Only the default
pl ayer, WndowsMedi aPlayer, wll allow certain multined a
files downl oaded from a website to be played via |IE running
integrally on XP. Unl ess certain types of
.nmov/.avi/.wav/.aiff files have been pr oduced on
W ndowsMedi aProducer (a/k/a Mcrosoft Producer) they wll
not run inter WndowsMedi aPl ayer inter XP.

14. PL avers XP preclusion of PL's nedia files can be
systematically denonstrated in a court of |aw

15. "For NT users: Support for conpressed QuickTine (.nov)
and MPEG 1 files requires the Wndows NT Service Pack 3 or
hi gher available at Mcrosoft NI website. Conpressed
Qui ckTime (.nmov) files created with codecs introduced in
Qui ckTi nme 3.0 and 4.0 are not supported. ™
[http://ww. real .com Real Media, Inc., accessed on My 9,
2002]

16. Most multinmedia professionals, including PL, use
Qui ckti mePro, Real ProducerPro and/or W ndowsMedi aProducer to
process and export above noted nultinmedia files. The
Sorensen Codec (1 and 2), included in QuickTinmePro 4.0 thru
6.0 and in Adobe Premere 6.0, can be used to custom ze,
conpr ess and export audi o and vi deo files in
.aiff/.wav/.nov/.avi formats. Sorensen does a better job of
conpressing and customzing video files and, although
excl uded from W ndowsMedi aProducer, IS nevert hel ess



considered state-of-the-art and a professional necessity.
Preclusion of QuickTinePro and/or Real ProducerPro on XP
i njures devel opers whose only OS is XP and/or via custoners
precl uded fromuse of devel opers files on XP.

17. Because PL has produced QuickTinmePro rendered files
for sale and/or exhibition on its for-profit website, M
preclusion of these files on certain NT versions and on XP
caused antitrust injury to PL when woul d be custoners, using
|E supported on NI/XP to access PL's website, were
prohibited from playing PL's files they had downl oaded. MS
sof tware engi neering and/or corporate behavior responsible
for this preclusion constitutes exclusive dealing and
violates sec.1 and 14 of 15 U. S. C

C. DOS Elimnation Caused Antitrust Injury:

1. On August 3, 2001 PL asked district court for certain
relief.

a) "PL clainms and prays for injunctive relief in the form
of a tenporary injunction necessary to delay release and
sales of Mcrosoft's latest OS, entitled Wndows XP, thereby
allowing federal authorities tine to ascertain whether or
not Wndows XP wll (1) continue Mcrosoft's illega

nmonopol i zation, conviction recently affirmed by the U S
Court of Appeals, and (2) continue to preclude Plaintiffs'

proprietary software and other software essential for
Plaintiffs' conpetition.” [O Brien V. VS, Conpaq,
Radi oShack, CVvV 01-08306 MRP (RCx), 1X(6.) , pending at MDL
1332, District of Maryland ]

2. On Cct ober 25, 2001, Mcrosoft rel eased Wndows XP over
PL's request (conplaint) for an injunction to block sane.
Where Wndows 3.1, 95, 98, 2000 and Me phase out DOS code
and/or full DOS shell exposure, XP drops the DOS shell
entirely. Therefore, all programs witten for DOS, not coded
for Wndows, do not run on XP and (probably) succeeding
W ndows OCS.

3. "Gates said the release of XP 'marked the end of an
era, the end of DOS and al so the end of Wndows 95.'

DOS is the text-based system that powered Wndows PCs, and
still lurks underneath Wndows 3.1, 95, 98 and W ndows M.

Wndows 95 was dism ssed by Gates as an operating system
whose day was done. Wndows 98 and M, which received
| ukewarm receptions fromthe tech industry but are still in
w de usage, got scant nention, but Wndows 2000 was touted
as the rock-solid framework that XP was built on
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DOS C. pronpt, the opening screen for all the text-based DOS
prograns, appeared on a large TV screen, and Gates typed
"Exit', the DOS command to shut down a system

As he prepared to hit ‘'enter', a HAL-like robot voice
pleaded with him not to shut DOS down, to which Gates
responded, 'They don't call your novie 2001 for nothing',
and termnated the DOS program"” [ Wndows XP O ficial
Launch: Oct. 25, 2001, New York: quoted from CNN article
dated May, 2002 ]

4. PL is able to adapt all Golf Coach files, wth the
exception of PFS: First Gaphics, for run on all Wndows CS,
i ncl udi ng XP. However, ol f Coach IS conpletely

di sfunctional without PFS: First G aphics, its core program
There was al ways sone hope that Wndows 3.1, 95, 98, 2000
and Me users would nmaster their operating systens such as to
buy and use CGolf Coach on DOS shell. However, very few
W ndows users were willing (or able) to acconplish the feat.
Today, XP makes run of Golf Coach quite inpossible, even for
clever conputer literati. XP effectively elimnates Golf
Coach along with DOS...throwwng out the baby wth the
bat hwat er .

5. Because MS uses its Wndows operating systens nonopoly,
currently judged illegal in federal courts, to |everage
Wndows XP, it violates antitrust |law, again, by elimnating
all DOS dependant progranms from support on XP and (probably)
succeedi ng M crosoft CS.

6. This fact constitutes a certain type of restraint-of-
trade by the nonopolizing conputer software conpany and
breaches, per se, 15 U S.C, sec. 1 and 2.

D. Defective IE Injured PL:

1. PL's NT/2000 Server running Wndows Media Player
[ " VWP ] and M5 Ofice 2000 [ " OFFI CE"], permtted
unidentified "hackers" to gain access fromrenote |ocations
to (1) access Macronedia Director 8.5 in wuse by PL
devel oping nultinedia prograns, and danmaged nunerous
prograns (.dir/.dcr files) during and foll ow ng devel opnent,
and (2) access PL's directory files (containing screenpl ays,
sensitive federal court docunents and valuable nultinedia
prograns) and read and/or disfigured nunerous files wth
Chi nese letters and/ or question-nmarks. [EXH BIT C

2. File loss and/or repair has been tine consum ng and
expensive and constitutes antitrust damage to  PL.
Vulnerabilities in NI 4.0 and Mcrosoft's OP software
running on NT 4.0 permtted unauthorized renote access and
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damage to PL's files/applications. Failure by MS nonopoly in
OS markets to innovate and/or develop nore effective anti-
hacki ng source-code constitutes breach of ALl Restatenent
(Second) of Torts, Sec. 402A via manufacture and sal es of
defective products.

3. Loss of creative devel opnent content (multinmedia files)
has been irreversi ble and expensive (in excess of $500, 000.)
and constitutes antitrust injury to PL.

4. "Qther security problens continue, despite Mcrosoft
Chairman Bill Gates' call earlier this year that the conpany
put nore enphasis on nmaking software secure than addi ng new
feat ures.

5. In March, Mcrosoft issued a pair of patches for
Internet Explorer security holes. February and April
security holes potentially opened Ofice for the Mic to
hackers. Also in April, Mcrosoft issued fixes for about 10
security holes affecting three versions of | nt er net
I nformation Server." [lbid.]

6. "(I1DG -- Mcrosoft has released a patch that addresses
six security vulnerabilities in its Internet Explorer
browser, including a critical flaw that could allow an

attacker to run code on a client machine. The patch is
intended for Internet Explorer 5.01, Internet Explorer 5.5,
and I nternet Explorer 6.0.

7. Anmong the changes that are provided by the patch is a
fix that <closes a wvulnerability in one of Internet
Explorer's local HIM. resources. One of the HIM. files
shipped wth Internet Explorer <contains a cross-site
scripting vulnerability that could allow an attacker to
execute a script on a user's conputer, Mcrosoft said in a
security bulletin issued Wdnesday." ["Mcrosoft plugs six
nore security holes in IE', May 17, 2002 Posted: 8:24 a.m
EDT (1224 @GwvIr), By Summer Lenon: "Gates: Hello XP, Goodbye
DOS", CNN article, May 17, 2002, By Mchelle Delio]

8. "Scripting vulnerability" noted above refers to
Macronmedia Inc.'s Flash.ocx file in the FlashPlayer
directory.

9. "In a reversal of its previous advice, Mcrosoft is
warning that a security flaw in its Internet Explorer
browser could enable a nalicious Wbsite or e-nmail nessage
to automatically download and run a dangerous program on
victinms' conputers. The flaw, the exploitation of which
requires that Mcrosoft's Wndows Media Player be installed,
is one of six security bugs corrected by a patch rel eased
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Wednesday by M crosoft." [ Wndows Medi a Pl ayer Exposes |E
Users To Attack, By Brian McWIIianms, Newsbytes, My 17 2002
5: 25AM

10. Presumably patch wll elimnate above noted
vul nerabilities in conputer systens owned by those consuners
astute enough to (1) read one of the relatively few articles
noticing the problem and (2) download and install M
software "patch". Astute fixers of Mcrosoft software are in
a distinct mnority. MIlions of others, conpelled to owm M5
OS and/or OP software nonopolistically installed on their
new conmputers, continue to experience antitrust injury from
(1) hacker intrusion, data destruction and the cost of
repair, (2) the cost of increasing conputer security, and
(3) anxiety that conmes from continued vulnerability to
unaut hori zed renote access.

E. Secondary Damage:

1. Al t hough conputer security experts agree that a certain
length of tinme (about 30 days mninum is needed to "patch”
security flaws in nost software prograns, M has not
corrected flaws, wthin reasonable tine limts, in certain
prograns distributed via OEMs inter Ms OS and/or OP
nmonopol ies. PL conplains of antitrust and products liability
injury directly attributable to Mcrosoft's omssion of
certain security duties required of the nonopolist.

2. Certain security vulnerabilities in IE (especially IE
integral with XP), relative to IE s Flash Player (plug-in),
make nul ti medi a produced on Macronedi a Fl ash 5 | ess val uabl e
and, in fact, quite dangerous for users. This fact injures
PL and many other devel opers who sell nultinmedia devel oped
on Macronedia Flash 5. M5 did not renedy this problemw thin
a reasonable tinme frane, and, therefore, failed to discharge
its responsibilities to users and/or devel opers/sellers of
software conpelled by its OS and/or OP nonopolies to rely on
| E and ot her vul nerabl e prograns.

3. Certain security vulnerabilities in IE (especially IE
integral with Wndows M I | ennium 98/2000/ NT4.O0):

"REDMOND, Washington (AP) -- Mcrosoft Corp. disclosed a
security flaw of 'critical' severity in nost versions of its
popul ar W ndows operating system

In its 65th security bulletin of the year, Mcrosoft on
Wednesday urged users of Wndows 2000, MII|ennium 98 and NT
4.0 to downl oad a software patch fromthe conpany's security
Wb site. Mcrosoft's newest version, Wndows XP, does not
have the probl em
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Attackers could exploit a vulnerability in the software that
underlies many database functions and take over the user's
conput er.

| ssued in sinpler format The security bulletin is the first
to be issued in a sinpler format, which Mcrosoft adopted
due to conplaints that its bulletins were overly detailed
and confusing. The technically detailed bulletins were
geared nore for devel opers or system adm nistrators, rather
than everyday users, Steve Lipner, Mcrosoft's security
assurance director, wote in an e-mail to custoners."”
[ Mcrosoft: Yet another security flaw Thursday, Novenber 21,
2002 Posted: 10:58 AM EST (1558 GMI): http://ww. cnn. con

4. Systens adm ni stration sophisticated devel opers..

5. M crosoft remains relatively popular, even after

conviction of antitrust crines, because Wndows and MSN
preclude relatively few enemes (conpetitors) and defective
|E only jeopardizes conputers (files) containing valuable
i nformati on. Hackers do not waste tine with systens that do
not contain artistic, financial, political, or mlitary
value. If nost recent revelation re IE vulnerability has
only mnimally injured PL it is because he has |earned from
past injuries, and taken inordinate, expensive precautions.

Expensi ve and sophisticated security neasures (beyond the
capability of average consuners/users) will not be necessary
when M crosoft's nonopoly in the browser market gives way to
i nnovative conpetition.

6. PL can prove direct, proximate antitrust injury fromlE
defects resulting prior to Mcrosoft's recent announcenents
of "patch avail abl e".

F. Note on Software Gross Margins (M crosoft Software):

1. "Software requires trenendous up-front research-and-
devel opment costs, but once a program begins shipping,
addi tional copies can be produced for nickels (a blank CD
some cardboard and shrink wap) or even less (pre-installed
on a conputer or delivered via the Wb). As a result,
M crosoft's gross margins (revenues mnus the cost of goods
sold) top 90% nost years -- an astounding figure. Add in the
facts that Wndows ships pre-installed on 92% of all desktop
conputers today and that its Office applications (Wrd,
Excel, PowerPoint, Qutlook and the |ike) account for 96% of
all business productivity suite software sold, and it's
clear why Mcrosoft has been a darling of investors.”

[l bid., page 76]
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2. Pl asserts when software gross margins "top 90% it
means manufacturer's total cost to produce that software is
less than 10% of revenues derived from sales of that
sof t war e.

3. If M5 receives $1.0 billion a nonth in software
revenues, it banks nmore than $900, 000,000. In fact, these
figures are close to reality. [Supra., Mney Mgazi ne]

4. And you mght add the fact that Wndows NT is now being
installed in nore than 50% of all server-conputer systens,
wor | dw de. Another nonopoly was in the offing even while
Judge Kol | ar-Kotelly deliberated on "renmedi es" for convicted
nmonopol i st whose anticonpetitive conduct has yet to be
effectively restrained.

1. PARTI ES
1. M CROSOFT CORPORATI ON devel ops, makes, |icenses and
supports a wde range of software products, including
operating systens, server appl i cations, busi ness and

consuner productivity applications, software devel opnent
tools and Internet software and technol ogi es. Wndows is the
conpany's "flagshi p® PC operating system Corporate Ofices:

One Mcrosoft Way, Rednond, WA 98052-6399; tel 425-882-
8080

2. MACROMEDI A, I NC. develops, markets and supports an
integrated line of nmultimedia and graphic arts software
tools for designing, authoring and producing multinmedi a and
digital arts products on Wndows and Macintosh platforns.
Anmong nunerous applications sold by Macronedia, Micronedi a
Flash is a tool for creating and animating vector-based,
resol ution-i ndependent graphics for the web. The conpany's
wwv. shockwave.com site is a free online entertainnent
service and a showcase of the conpany's internet
technol ogi es and tools. Corporate O fices: 600 Townsend
St., San Francisco, CA 94103, tel 415- 252- 2000, f ax
415- 626- 0554.

3. EDWARD M CHAEL O BRIEN, is a graduate of the University
of California at Santa Barbara and a former Captain in the
United States Marine Corps (air traffic control specialist:

Spirit of Anmerica Honor Medal, 1966). M. OBrien is the
founder of SAVIORG a California public charity [Title 26
US C, sec. 501(c)3 / 509(a)2 ] and sol e-proprietor of the
Golf O Brien Conpany (a/k/a SAVICOM), a software and website
devel opnent conpany established in California in 1990. GO
sells custom crafted, nultinedia websites, notion picture
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scripts, CD ROM shockwave novies and GOLF COACH, the first
(copyrighted, 1989) software application to allow golfers to
acquire, process, analyze and present golf statistics on PC
SERVER and MAI NFRAME conputers. Stats processing copyright,
alone, is worth nore than $1, 000, 000.

4. Recently, M. OBrien donated a partial (50% interest
in GO to SAVIORG (Public Charity). The Plaintiff is also
aut hor of G VENGET, a well known book on tax-saving ideas
using charitable donations. M. O Brien played professiona
golf on the California Golden State Professional Golf Tour
in 1992, and is currently a resident of Santa Barbara,
California and Princeville, Hawaii. Corporate Ofice: P.QO
91003, Santa Barbara, CA 93190, fax 202-521-3786

L. JURI SDI CTI ON

1. This civil action is grounded on (1) Title 15 of United
St ates Codes, sections 1, 2, 13(e) and 15, and is brought to
the United States District Court in the Central District of
California to recover trebled conpensatory and punitive
damages, and (2) California Business and Professions Codes:
sections 16700, et seq. and 17200 et seq., requiring
statute-specified exenplary and/or punitive damages in
anmount (s) consi st ent wth twice the pecuniary gain
defendants derived from proven illegal activity, including
excl usionary practices and nonopolization causing consumner
and conpetitor injury.

2. This conplaint is brought wunder federal statute
authority: Title 15, Section 15 of the United States Codes.

3. This action is within time limts. The United States
District Court for the District of Colunbia entered a Final
Judgnent in United States v. Mcrosoft on August 21, 1995,

which barred certain of def endant s’ anticonpetitive
practices, including licensing agreenents conditioning an
CEMs license of a Mcrosoft OS on the licensing of another
M crosoft product or wupon the CEM not licensing a non-

M crosoft product. The decision was appealed; affirnmed in
part and remanded part. Subsequent and directly related
actions re [ United States v. Mcrosoft : CV-98-1232/1233
TPJ/CKK ] are currently pending. "Pursuant to 15 U S. C,
section 16(i), the statute of limtations has been suspended
as a result of United States v. Mcrosoft." [ Caldera, Inc.
v. Mcrosoft Corp., 72 F.Supp. 2d 1295 ]

4. "Whenever any civil or crimnal proceeding is
instituted by the United States to prevent, restrain, or
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punish violations of any of the antitrust |aws, but not
i ncluding an action under section 4A [ 15 USCS, sec. 15a ],
the running of the statute of limtations in respect of
every private or State right of action arising under said
| aws and based in whole or in part on any matter conpl ai ned
of in said proceeding shall be suspended during the pendency
thereafter:" [ Title 15 U S. C., sec. 16(i) ]

5. "Any action to enforce any cause of action under
section 4, 4A, or 4C [ 15 USCS, sec. 15, 15a, 15c | shall be
forever barred unless commenced wthin four years after the
cause of action accrued. No cause of action barred under
existing law on the effective date of this Act shall be
revived by this Act."” [Title 15 U S.C., sec. 15(b)]

6. Pursuant to Title 15 U S.C., sec. 15(b) and/or 16(i1),
this conplaint is filed within tinme limts because it is
commenced within four years after the alleged cause of
action accrued and/or pending federal actions cited toll
limts for this action.

7. At time of cause of action, each corporation naned as a
def endant transacted business, did business, was found, or
resided in the Central District of California.

| V. TRADE AND COMVERCE

1. Activities of the defendants that are the subject of
this conplaint are wthin the flow of and substantially
affect interstate comerce. A not insubstantial volune of
trade and commerce was involved and affected by the
violations alleged in this conplaint. Damages clainmed by PL
exceed $75, 000. 00.

2. Substantial quantities of M5 and MM products are
shi pped worl dw de and t hroughout USA interstate commerce.

3. The manufacture, marketing, and/or distribution of M
and MM products in the United States occurs, at least in
part, through wuse of various <channels of interstate
transportati on and conmuni cati on.

V. RELEVANT MARKETS

A Mar ket s Rel evant to Cause-of -Acti on:
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1. I nt ernet Portal s/ Search Engi nes:

(a) Term Internet "portal" refers to a "min guide"
website that includes a search engi ne and additional content
(such as current news, weather, chat, finance, shopping,
cal endars, nobile conmunications, entertainnent info, etc.)
designed to keep visitors attenuating and/or interactive as
|l ong as possible at the portal. Exanples of |eading portals
i ncl ude MSN, Yahoo, Netscape's Netcenter, CNN, and AOL. It
seens |lately every viable Search-engi ne, Access provider or
| nformati on network wants to becone a "portal "

(b) Definition of the term portal may be extended to
include neta search engines that allow visitors to conbine
results from other searchable sites and certain comrercia
"superstores". An exanple would be Shopper.com (by CNet)
which allows visitors to search nultiple online conputer
hardware shops, and provides useful tables of info
concerning which online shops sell what products, their
phone nunbers, itens in stock, item availability and price,
and related info.

(c) Anot her exanple of a "superstore"” is Addall.com which
allows visitors to conduct searches for particular books;
cal cul ates which online book shops wll charge the best
price for the book sought, and provides shipping data.

2. Comput er QOperating Systens:

(a) The market for personal conputer operating systens
consists of operating systens witten for the Intel or AM
x86/ Pentium class of m croprocessors. These m croprocessors
perform central processing unit ("CPU') functions for the
vast mmjority of personal conputers, and their operating
systens manage the interaction between the CPU and the
vari ous pieces of hardware, such as a nonitor or printer
attached to such conputers. Operating systens also contro
and direct the interaction between applications, such as
word processing or spreadsheet prograns, and the CPU No
ot her product duplicates or fully substitutes for the
operating system

(b) Because of the conplex interactions anong operating
system software, applications software, and PC related
hardware, an operating system witten for one class of
m croprocessors typically will not work on another class of
m croprocessors w thout significant nodification. Thus, OEMs
and PC users do not consider an operating systemthat runs a
non- 1 ntel / AVMD-based personal conputer to be an effective
substitute for an operating system that runs an Intel/AMD
based personal conputer
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(c) M crosoft markets a variety of PC operating systens,
i ncluding MS-DOS, Wndows 3.11, Wndows For Wbrkgroups,
W ndows NT Workstation, Wndows 95/98/ 2000 and XP.

(d) M crosoft has maintained a nonopoly market share (in
excess of 90% in the PC operating system market over an
extended period of tinme from 1992 to date. The durability of
M crosoft's market power in part reflects the fact that the
PC operating system market 1is characterized by certain
econom es of scale in production and by significant "network
effects.” In other words, the PC operating system for which
there are the greatest nunber, variety, and quality of
applications will be selected by the large mgjority of PC
users, and in turn witers of applications will wite their
prograns to work with the nost comonly used operating
system in order to appeal to as many potential custoners as
possi ble. Economes of scale and network effects, which
reinforce one another, result in high barriers to entry.

(e) The primary channel through which Mcrosoft
distributes its operating systens is pre-installation on new
PCs by Oiginal Equipnent Manufacturers ("CEM'). Because a
PC can performvirtually no useful task w thout an operating

system CEMs consider it a commerci al necessity to
preinstall an operating systemon nearly all of the PCs they
sell. And because consuner installations go wong and

because there are no viable conpetitive alternatives to the
W ndows operating systemfor Intel/AMD based conputers, CEMs
consider it a comrercial necessity to preinstall Wndows on
nearly all of their PCs. Both CEMs and M crosoft recognize
that OCEMs have no comercially viable substitute for
W ndows, and that they cannot preinstall Wndows on their
PCs without a license from M crosoft. For exanpl e:

(1) Packard Bell executive Mel Ransomtestified that there
were no commercially feasible alternative operating systens
to Wndows 98 (M Ransom 3/19/98 Tr. 19-20); [U S .
M crosoft, CV 1232/1233 TPJ/ CKK]

(9) Hew ett Packard executive John Romano testified that
"absolutely there's no choice" except to install Wndows on
HP's PCs (J. Ronmano Tr. 49-50); [Ibid.] and

(h) Gateway executive Janes Von Holle testified that
Gateway had to install Wndows because "W don't have a
choice." (J. Von Holle Tr. 37-41; GWN 26521-27). M. Von
Holle has testified that if there were conpetition to
W ndows he believed such conpetition "would drive prices
| ower” and pronote innovation [Ibid.].
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(1) When Wndows 98 was released, it quickly succeeded to
W ndows 95's nonopoly position because, anong other things,
applications witten for Wndows 95 run on Wndows 98 and
nost consumners who purchase PCs want and expect their PCs to
have the |atest Mcrosoft operating system Wndows 2000,
NT, MIllennium and XP have followed suit in due course.
CEMs ship nost of their new PCs, particularly for non-
corporate users, wth the latest version of Mcrosoft's
operating systemas soon as it is rel eased.

3. | nt ernet Browsers:

(a) Internet browsers are specialized software prograns
that allow PC wusers to locate, access, display, and
mani pul ate content and applications |ocated on the world-
w de-web ("www'). Internet browsers are essential for quick,
easy, and efficient use of the web and have been
instrunmental in building the Internet's popularity. No other
pr oduct dupl i cates or fully substitutes for t he
functionality of Internet browsers.

(b) The first Internet browser w dely used by the general
public was Netscape Navigator, which was introduced to the
mar ket in 1994.

(c) M crosoft responded by introducing its own Internet
browser, which it <called Internet Explorer. Mcrosoft
rel eased the initial version of Internet Explorer (version
1.0) in or around July 1995. Mcrosoft has since released
subsequent versions (2.0, 3.0, 4.0, 5.0 and 6.0), in each
case adding features and functionality to the product.

(d) Internet Explorer is, and always has been, viewed by
M crosoft and by the market as an Internet "browser" -- a
separate software program that allows conputer users to
efficiently |ocate, access, display, and mani pul ate content
displayed on the Wrld Wde Wb. Mcrosoft and other
industry participants carefully track Internet browser
mar ket share, and M crosoft has frequently and unequivocally
stated that increasing its Internet browser share is its

"nunber one" corporate goal. Internet browsers have product
requirenents, mar ket  usage, demand, di stributors, and
suppliers distinct from other products, including PC

operating systens. Mcrosoft plans to continue to distribute
and upgrade stand-alone versions of its Internet Explorer
browser, and it has distributed (and plans to continue to
distribute) versions of Internet Explorer for use on the
Appl e Maci nt osh, Sun Sol ari s, and other non-W ndows
operati ng systens.
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(e) M crosoft's share of the Internet browser market has
growmn steadily from less than 5% in early 1996 to
approximately 90% or nore today. Wthout doubt, M crosoft
enjoys a nonopoly in the Internet Browser market today.

(f) Wth the growh of the Internet and the Wrld Wde
Web, consuner demand for Internet browsers has increased
dramatically. |Indeed, because of the extraordinary growh
and inportance of the Internet, the Internet browser market
is itself a substantial source of profits to any conpany
that m ght achieve a durable position. For Mcrosoft, the
ability to charge nonopoly prices for the efficient use of
the Internet is a trenendous econom c advantage. The
inportance of the Internet and the significant public
benefits resulting fromits use, make benefits to nonopoli st
restricting supply and innovation while charging top dollar,
and the econom c and social cost of nonopolization in this
mar ket, very high

(9) I nternet browsers that OEMs and/or consuners m ght
substitute for IE

(1) NeoPl anet : Manuf acturer clains, "Designed to be fun
and easy to use; The NeoPl anet Browser puts the best of the
Web at your fingertips.

Control your Internet experience by custom zing content
Channels with favorite websites. Select your interests from
the Preference Center to instantly inport content of choi ce.
Take advantage of powerful E-mail, Downl oad Managenent, and
Qui ckSearch features. Don't forget to express your own sense
of Internet style with over 500 different skins!"

The NeoPl anet, Inc. website and software are copyright 1998
- 2001 NeoPl anet, Inc., all rights reserved. NeoPlanet is a
regi stered trademark of NeoPl anet, Inc.

(2) Net Capt or: Manuf actured by Stilesoft Inc.,
[ wwv. net captor.conj, this innovative browser is focused on
inproving the nultipage viewng experience. Net Capt or
($29.95) nmakes use of convenient status-displaying tabs.
Wen you open a group of sites using NetCaptor,
si mul t aneously users see how each download is progressing
and are able to avoid clicking on pages that haven't
arrived.

(3) Webhopper: This new browser from |IKV Technol ogi es,
Berlin Germany is the integration of the G asshopper Agent
Platform and the Wrld Wde Wb using the servlet
t echnol ogy. | t upgrades a webserver by adding the
functionality of an agent execution environnent and provides
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the capability to control the Agency via WWVand to ' browse'
agents over the web.

3. Di gital Audio/Video/ Ani mati on Pl ayers :

(a) Sof t war e/ har dwar e devi ces necessary for nedia content
(files and streans), accessed inter conputer system or
downl oaded from network, primarily for the audio/video
experi ence of human persons:

(b) There are over 300 mllion digital audio/video players
registered in the world and this nunber is growng. The
pot enti al audi ence avai |l abl e to experience di gi tal
audio/video nedia is limted only by world population.
Real Net works, Inc. holds at |east 51% of marketshare in DAVP
mar ket (s) .

(c) The all-in-one nedia player has been successfully
inplenented on a small scale by Yahoo, but the Real One
Player (.rmfiles) marks a dramatic shift at Real Networks.
Until now, the Seattle, Washington, conpany has only
del i vered stand-al one audi o and vi deo pl ayers.

(d) In fact, Real Networks had been one of the few conpanies
to pronote the notion that consuners wanted to watch video

files with one player and listen to audio files wth
anot her.
(e) M crosoft's Wndows Mdia player has long had the

capability of playing audio and video together (.wm and wmw
files). Yahoo's Finance Vision, a stream ng show about noney
and the stock market, is webcast through a three-franme
system And the video conponent of the Real One Pl ayer has
the look and feel of the Macintosh QuickTinme player (.nov
and .avi files).

(1) The Musicmatch audio player (.au, aiff, .wav files),
whi ch offers personalized nusic services, has been closing
the gap between Real Networks and Mcrosoft's Wndows Medi a.
In the first quarter of this year, Misicmatch increased its
custoner base by nearly 30 percent, according to Jupiter
Media Metri x.

(9) Today, Mcrosoft's Wndows Media is threatening
Real Net wor k' s dom nance. Over the |ast year Wndows Media
has added 6.9 mllion home users, according to Jupiter Mdia
Metri Xx.

(h) Wil e Real Networks continues to maintain a w de edge
in consuner usage, clearly it had to change its phil osophy
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if it was to continue to stay one step ahead of the
conpetition. But the Real One Player is not nerely a cobbl ed-
together version of its conpetition; the new player has new
features entirely its own.

(1) The Real One Player wll be the first to offer access
to all of the nmajor audio and video formats -- Mcrosoft,
Real and MP3s (.nmp3 files) -- so consuners no | onger have to

worry that a file they have downl oaded won't play.
(J) Shockwave Pl ayer:

(1) Defendant MM has nonopoly marketshare (market power) in
| ow-end (>$1200. retail) aninmation authoring and ani mation
creation nmarkets. No software seriously challenges MM s
Director and Fl ash nonopoli es.

(2) Over 300 mllion Wb wusers have installed Macronedi a
Shockwave Pl ayer (.dcr files). These people now have access
to sone of the best authored animation the Wb has to offer
- including dazzling 3D ganes and entertai nnent, interactive
product denonstrations, and online |earning applications.
Shockwave Pl ayer displays Wb content that has been created
by Macronedia Director Shockwave Studio. Shockwave Pl ayer
can be downl oaded freely from [www. nacronedia.com and is
i ncluded in many new conputer systens as a browser plugin.

(k) Over 474 mllion Internet users now use Macronedi a
Flash Player (.swf files) to seamessly view nultinedia
animations created with Macronedia Flash, the solution for
developing rich Internet content and applications. Flash
Pl ayer can be downl oaded from [ww. macronedi a.con] and is
i ncluded in nost new conputer systens as a browser plugin.

4. Charti ng/ G aphi ng Sof t war e:

(a) Software designed for PC use that generates sinple
(conventional) charts, graphs and |imted text presentations
based on raw statistical data:

(b) As stated, Plaintiff's software naned CGolf Coach is a
conpilation which includes PFS: First Gaphics, a charting
program licensed from Software Publishing Corporation.
M crosoft's MS-Excel has a charting/graphing programthat is
conpetitive with Golf Coach/PFS: First G aphics.

(c) Al t hough Ms-Excel dom nates the charting/graphing

software market with over 90% narketshare, conpetitors do
exi st. A sanpling of market conpetitors would include:
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(1) G aphPad InStat and G aphPad StatMate from G aphPad
Software, Inc., San D ego, CA 92121:

(2) Del taG aph and C enentine from SPSS Sci ence, Inc., 233
S. Wacker Drive, Chicago, Il 60606-6307:

(3) Kal ei daG-aph from Synergy Software, 2457 Perkionen
Ave., Reading, PA 19606:

VI . MONOPQOLI ZATI ON

1. The court of appeals in Mcrosoft affirmed the district
court's finding that Mcrosoft unlawfully maintained its PC
operating systens nonopoly by quashing the "mddleware
threat." United States v. Mcrosoft Corp., 253 F.3d 34, 53-
54 (D.C. Cr.) (en banc) (per curiam, cert. denied, 122 S
Ct. 350 (2001). Sustaining the claimof nonopoly naintenance
required neither the delineation of a m ddl eware narket nor
the inclusion of mddleware in the operating systens narket.

2. "Monopolization in contravention of 15 USCS, sec. 2
occurs whenever one with nonopoly power conm ts unreasonabl e
restraint of trade in violation of 15 USCS, sec. 1."

[ Auburn News Co. v Providence Journal Co. (1980, DC RI), 504
F Supp 292.]

3. "An additional inference of nonopoly power can be nade
froman overwhel m ng market share. United States v. Ginnell
Corp., 384 U. S. 563, 570-71, 86 S. C. 1698, 1703-04, 16 L.
BEd 2d 778 (1966)." [ Ibid., p 303]

4. The key to Sherman Act liability is nonopoly power. NS
having great nonopoly power wth over 90% marketshare in
oper ati ng-system (W ndows 95/ 98/ 2000/ XP) of fice-
productivity (Ms-Excel) and internet-browser (lIE) narkets

restrained trade and comerce by restraining PL'Ss
conpetition in multinmedia markets via MSN search-engi ne
excl usion and defective, nonopolized software. Because M5 s
guestioned practices were in context of its on-going
nmonopol i zation, MS conduct was per se violation of 15
US. C, sec. 1 and 2.

5. Macronedia Inc. has nonopoly power in markets for |ow
end (> $1200. retail) conputer animation authoring and
creation via Drector and Flash because respective
mar ket shares exceed 90% "Over 97.8% of all web users have
the Macronmedia Flash Player”. [http://ww. macronedi a.com
honmepage]
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6. PL possesses credible evidence indicating Dboth
Def endants, severally and in collusion, used nonopoly power
to violate sec. 1 and 2 under both per se and Rul e of Reason
anal ysi s.

7. "Section 2 of the Sherman Act nmakes it unlawful for a
firm to 'nonopolize'. 15 U S.C. s 2. The offense of
monopol i zation has two elenents: '(1) the possession of

monopoly power in the relevant nmarket and (2) the wllfu
acqui sition or maintenance of that power as distinguished
from growh or devel opnment as a consequence of a superior

product, business acunen, or historic accident.' United
States v. Ginnell Corp., 384 U S 563, 570-71 (1966). The
District Court [ in US v Mcrosoft , CV 98-1232/1233

TPJ/CKK ] applied this test and found that M crosoft
possesses nonopoly power in the market for Intel-conpatible
PC operating systens...the court also found that M crosoft
mai ntai ned its power not through conpetition on the nerits,
but through wunlawful neans. Mcrosoft challenge(d) both
concl usions. " [United States of Anerica v. Mcrosoft
Corporation, United States Court of Appeals (DC Cr.), Case
Nos. 00-5212, 00-5213, Decision of June 28, 2001, IIl., p 9]

8. " We begin by considering whether M crosoft possesses
monopoly power, see infra Section II.A and finding that it
does, we turn to the question whether it maintained this
power through anticonpetitive mneans. Agreeing wth the
District Court that the conpany behaved anti-conpetitively,
see infra Section I1.B, and that these actions contributed
to the mai ntenance of its nonopoly power, see infra Section
11.C, we affirm the court's finding of liability for
nonopol i zation. " [1bid.]

9. Def endants illegally increased their nonopolies and
caused antitrust injury to PL and others by exercising
proven nonopoly power to control prices, restrain trade and
exclude conpetition. Therefore, PL conplains of per se
violations of sec. 1 and 2.

10. "While nerely possessing nonopoly power is not itself
an antitrust violation, see Northeastern Tel. Co. v. AT & T,
651 F.2d 76, 84-85 (2d Gr. 1981), it is a necessary el enent
of a nonopolization charge, see Ginnell, 384 U S. at 570.
The Suprene Court defines nonopoly power as 'the power to
control prices or exclude conpetition.' United States v.
E.1. du Pont de Nenmoburs & Co., 351 U S 377, 391 (1956).
More precisely, a firmis a nmonopolist if it can profitably
raise prices substantially above the conpetitive level. 2A
Phillip E. Areeda et al., Antitrust Law p 501, at 85 (1995);
cf. Ball Mem| Hosp., Inc. v. Mit. Hosp. Ins., Inc., 784
F.2d 1325, 1335 (7th Cr. 1986) (defining market power as
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"the ability to cut back the market's total output and so
raise price')." [lbid., Il. A]

11. To the Suprenme Court definition of nonopoly power
quoted above we can add, "power to arbitrarily inflict
antitrust injury". Although allegations in this case do not
aver PL's injury from excessive pricing or exclusion from
direct conpetition, allegations do claimintentional injury
to PL from (1) arbitrary exclusion from a wdely used
busi ness forum (MSN) controlled with M nonopoly power, and
(2) preclusion of certain nedia players in nonopolized
system software nmarket(s) via Wndows XP and (3) sale of
defective software.

12. Thus, MS restrained PL's conpetition in multinedia
mar kets worl dw de via exclusionary practice, nonopolization
and defective products.

VI'l. SPEC FI CATI ON

1. In 1989, M. O Brien created, devel oped, nmanufactured,
marketed and sold GOLF COACH, a conputer sof tware
conpilation that acquires and processes golf gane data
(statistics) obtained on M. OBrien's copyrighted cards
(gol f-data-cards); calculated on M. OBrien's copyrighted
spr eadsheet (gol f - dat a- mast er sheet s) , and printed as
graphics, charts and instructional text. GOLF COACH was the
first processor/graphical -presenter of athletic event data
on PC, Server and/or mainframe conputers.

2. M. OBrien founded the Golf O Brien Conpany in Lonpoc,
California in 1990 primarily to manufacture and sell GOLF
COACH. From 1990 to 1993, M. O Brien studied and worked at
California State Polytechnic University (CalPoly) in San
Luis Onhispo, California, and rendered several upgrades of
GOLF COACH while maintaining fulltinme student status in the
field of Environnmental Engineering. M. OBrien played
professional golf on the Golden State Tour to increase his
ability to better serve all golfers via Golf Coach upgrades
reflecting professional experience/insight.

3. From August 1993 to Decenber 1994, M. O Brien studied
fulltime at Oal Roberts University (ORU) in the Mdtion
Picture and T.V. Departnent (concentration in MDI nusic and
mul ti medi a devel opnent), and worked (independently) on GOLF
COACH marketing and sales. GO was registered wth taxing
authorities in Cklahoma, as well as California.
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4. In 1994, M. OBrien was awarded the President's
Academ ¢ Scholarship at ORU for the highest grade point
average in mgjor (3.67). GOLF COACH was sold to the ORU gol f
team and M. O Brien consulted extensively with ORU coaches
and players in further devel opnent of the software product.

5. In 1995, with sales of GOLF COACH alnobst nil due to
preclusion of GO conpetition via source code preclusion of
core program PFS: First Gaphics on Wndows 95, M. O Brien
established a business office and software devel opnent
facility in Solvang, California. GO began (with fornal
contracts, facilities, newly purchased equi pment, materials,
etc.) to develop a new "nulti-nmedia" version of GOLF COACH
using M. OBrien's recently acquired nulti-nmedia skills and
state-of-the-art statistical presentation concepts.

6. In 1995-1998, a multi-nedia version of GOLF COACH had
significant pot enti al for ci rcunvention  of M5 code
preclusion and conpetition in relevant market(s). However
devel opnent of a new version was halted alnost before it
began by (1) continued resistance from investors and
i nvest ment counsel ors ubi quitously biased toward M crosoft,
(2) conprehensive saturation/nonopolization of markets by
M crosoft and Macronedia and their co-conspirators selling
simlar products, (3) suppression of Intel Corporation's
Native Signal Processing (NSP) technology by Mcrosoft, and
(4) nonopolistic pricing of essential software by Adobe
Systens, Inc. (a Mcrosoft partner deriving about 60%of its
revenues from joint ventures) and Macronedia, Inc. of
mul ti medi a software (Adobe Prem ere, Adobe Photoshop, Adobe
Illustrator, Macronedia Director, Mcronedia Flash, etc.).

7. In 1998, GO began devel opi ng nul timedi a augnent ati on of
GOLF COACH via .wav/.gif/.jpg files and JAVA scripts and
applets. However, preclusion of Sun Mcrosystens, Inc.

downl oads from its website precluded GO devel opnent of
cross-platform scripts, applets and applications that were
desi gned to augnent GO s products and services.

8. In 1999, PL enrolled in the Miulitnedi a Departnent at
Santa Barbara Cty College (Santa Barbara, CA) and began to
acquire and use skills in nmultimedia authoring via
Macronmedi a Director and Macronedi a Fl ash progranms supported
on a | arge Wndows NT/ 2000 network. In year 2002, PL has an
inventory of over fifty "shockwave novi es" that have
significant conmerical val ue.

[ http://ww. angel fire.coni bi z2/savi com ssd_shockwave. ht m ]

9. In 2002, M. OBrien has witten tw feature film
screenpl ays that are considered by filmindustry insiders to
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be adequate for the production of at |east one feature film
in near future. [lbid.]

10. Refusal by MSN to support URLs where screenplays are
publ i shed, hacker destruction of PL's audio/video files and
M5 preclusion of video products has been injurious and
especially problematic for PL. MS preclusion of video clips
depicting script scenes (ideas) for network transfer to
prospective producers/directors restrained trade/comerce
and has recently been especially difficult for GJPL to
endur e.

VI, CHARGES

1. Def endant M crosoft Corporation is formally charged
with violations of the Sherman Antitrust Act [15 U S C,
sec. 1 and 2] because MsS used its OS nonopoly to |everage
attenpts to nonopolize digital audio/video player markets
via OS source code exclusion of conpetitors' players.

2. Def endant M crosoft Corporation is formally charged
with Discrimnation in violation of the Robinson-Patnman Act
[15 U S. C., sec. 13(e)] because it furnished Plaintiff
OBrien's conpetitors display of URL links on its NMSN
search-engi ne(s), free of charge, but denied sane to PL.
Therefore, M5 conduct "constituted discrimnation anong
conpeti ng purchasers as contenpl ated by such subsection" and
effect of such discrimnation "...was to substantially
| essen conpetition or tend to create a nonopoly or to
injure, destroy or prevent conpetition as contenplated by
subsection (a)...". [Ludwi g v. Anerican Geetings Corp., 282
F2d 917,918 (1960, CA6 Chio) ]

3. Def endant M crosoft Corporation is formally charged
wth restraint of trade and violation of the Sherman
Antitrust Act [ 15 U S C, sec. 1] because it wused its
monopoly power in conputer operating system nmarkets to
establish conmputer operating systens (including XP) that
unreasonably restrains trade and commerce in certain
software markets (OP, charting/graphing, DAVP, etc.).

4. Def endants M crosoft Corporation and Macronedia, |Inc.
are formally charged with defective products liability for
violation of the Restatenment (Second) of Torts, Sec. 402A
[Arerican Law Institute (1965, 1996)] because they sold
software product(s) in a defective condition that were (are)
unreasonably dangerous to consuners, users, or their
property. And, once product(s) were discovered to be
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dangerous, did not imrediately correct and/or warn consuners
of the danger within a reasonable period of tine.

I X. SUPPORT FOR CHARGE

a) "The vulnerability affects the Flash.ocx ActiveX
conponent of the Flash player version 6 revision 23, and may
affect earlier versions as well... eEye said in its alert.
The Fl ash. ocx conmponent is installed with Internet Explorer,
as well as wth the Flash player, eEye said. [ Sam
Costello, |1DG News Service\Boston Bureau May 03, 2002,
06: 30:

http://ww. idg.net/idgns/ 2002/ 05/ 03/ SecurityHol el nFl ashPl aye
r Coul d. shtm ]

b) A buffer overflow in Flash.ocx could allow an attacker
to run code of their choice on a vulnerable system when a
user reads an HTM.-formatted e-mail containing attack code,
visits a Wb site with attack code in it or uses Internet
Explorer to display any other third party HIM, eEye
said." [Ibid.]

c) Not only did Mcrosoft and Macronedi a jeopardi ze and/ or
infjure mllions of consuners, including PL, who used IEs
Fl ashPl ayer (plugin installed in IE by MS) to play Flash
novies, MS also restrained trade and conpetition from PL's
business that develops and sells WMacronedia Director
aut hored novi es rendered with Flash novies inported.

d) Not only did M5 use it's illegal nmonopoly in OS and/or
OP markets to tie IE thereby attenpting to illegally
nmonopol i ze internet browser markets and violating sections
1, 2 and 14 of 15 U S C., but M5 tie exposed consuners to
injury via one or nore defect(s) in Macronedia's
Fl ashPl ayer, as licensed by M5 and made integral in IE,
itself integral in XP as licensed to CEMs and sold to
CONSUITEr S.

e) "In order to state a cause of action for strict products
l[tability..., the plaintiff must show that: 1) an injury
resulted fromthe condition of the product; 2) the condition
of the product was unreasonably dangerous; and 3) the
condition existed at the tine that the product left the
manufacturer's control. Hunt v. Blazius, 384 N E. 2d 368, 372
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(rrr. 1979) (citing Suvada v. Wiite Mtor Co., 210 N E. 2d
182 (IIl. 1965))." [ United States Court of Appeals For
the Seventh Circuit, Case No. 97-2074, MARTHA HADDI X V.
PLAYTEX FAM LY PRODUCTS CORPORATIQN, Appealed from the
United States District Court for the Central District of
I[1linois. Case No. 93 C 2004--M chael M M hm Chief Judge,
DECI DED MARCH 6, 1998]

f) Macronedi a's Flashplayer, installed by M5 in IE was
defective at the tine |E left the control of M5 and was, at
that tinme, unreasonably dangerous to consuners. Product
defect caused antitrust injury to many consuners including
measurable antitrust injury to PL (destruction of nultinedia
files, <curtailed product sales, breach in security and
di m ni shed business credibility).

g) The defect in Flash.ocx was known to Macronedia, Inc

| ong before May 3, 2002 when it first cane to the attention
of this consuner/devel oper via article cited above. Notice
of the problem did not appear before My 2002 in |eading
conputer nmgazines and trade journals surveyed by PL

Presumably, the FlashPlayer vulnerability was made known to
M5, at least by its vendor Macronedia, Inc., |long before new
version of Fl ashPlayer (ver 6/29, with fixed Flash.ocx file)
was made available as a free download on the Macronedi a
website.

h) PL's review of the Macronmedia website on May 18, 2002
revealed no nention of the FlashPlayer defect in question.
Newest version was available for free downl oad. Presunably,
nei ther Macromedia nor Mcrosoft ever nentioned the defect
on respective websites or nationally significant press. It
was discovered and noticed by a third party. To date
M crosoft has not noticed "owners" of |IE XP of the
Fl ashPl ayer problem Only salvation for consuners, if/when
they becone aware of the problem remains free downl oad of
Fl ashPl ayer upgrade avail able at Macronedi a's website.

i) Is the court aware that only a fraction of |IE users know
how, or are confortable wth, accessing Macronedia's
websi te, downl oad/setup/test new version of FlashPlayer and
then replacing old version plug-in with new version plug-in?

j) According to above cited article the vulnerability is
not only in Macronedia's Flash.ocx file but in IE code, as
wel | .

k) Today, literally mllions of consuners using |E are nmade
vul nerable and injured, or placed in real possibility of
injury, from unauthorized renote access and/or hacker file
read/ destruction of their data due to aforesaid product(s)
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defect(s). M5 and Macronedia warnings have not reached a
majority of users, or even a significant nunber of users
who use versions of IE installed with defective FlashPl ayer

pl ug-in.

) "Under the Restatenent approach to strict liability, a
product is considered unreasonably dangerous when it is
‘dangerous to an extent beyond that which would be
contenpl ated by the ordinary consuner who purchases it, with
the ordinary knowl edge common to the community as to its
characteristics.'" 1d. (quoting Restatenent sec. 402A,
(other citations omtted). This test has conme to be known as
the 'consuner contenplation' test. Todd v. Societe Bic,
S.A, 21 F.3d 1402, 1406 (7th Gr.) (en banc), cert. deni ed,
513 U. S. 947 (1994)."

m "Under the Restatenent, the consuner contenplation test
was the only standard authorized for determ ning whether a
product was unreasonably dangerous. It was perceived by
critics to be too restrictive on manufacturers' liability,
however, and soon another test also evolved: the 'risk-
utility test.'/2 Todd, 21 F.3d at 1409. Announced by the
California Suprenme Court in Barker v. Lull Engineering Co.,
20 Cal .3d 413, 573 P.2d 443 (Cal. 1978)"

n) R sk-Uility Test:

(1) "A plaintiff may denonstrate that a product is
defective in design, so as to subject a retailer and a
manufacturer to strict liability for resulting injuries, in
one of two ways: (1) by introducing evidence that the
product failed to performas safely as an ordi nary consuner
woul d expect when wused in an intended or reasonably
foreseeabl e manner or (2) by introducing evidence that the
product's design proximately caused his injury and the
defendant fails to prove that on balance the benefits of the
chal | enged design outweigh the risk of danger inherent in
such designs." [ 563 N.E.2d at 457 (citing Palmer v. Avco
Distributing Corp., 412 N.E.2d 959 (Ill. 1980) and Barker,
573 P.2d at 453)." ]

0) Plaintiff OBrien is prepared to introduce evidence
proving clainms (1) Mcrosoft and Macronedia products failed
to perform as safely as an ordinary consumer would expect
when used in an intended or reasonably foreseeable nmanner

(2) Mcrosoft and Macronedia products (in both design and
i npl ementation) proximately caused neasurable antitrust
injury to PL and (3) defendants have, heretofore, failed to
prove that on bal ance the benefits of the challenged design
and/or inplenentation of said products outweigh the risk of
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danger to consunmers inherent in such designs and/or
i npl enent ati ons.

p) "“Mnufacturer is strictly liable in tort when article he
pl aces on market, knowing that it is to be used wthout
i nspection for defects, proves to have defect that causes
injury to human being." [Price v. Shell QI Co., 466 P.2d
722, 85 Cal.Rptr. 178; Geenman v. Yuba Power Products,
Inc., 377 P.2d 897, 27 Cal.Rptr. 697: Ginnell v. Charles
Pfizer & Co., 79 Cal. Rptr. 369, 274 C A 2d 424 ]

q) "A manufacturer is strictly liable in tort when an
article he places on market, knowing that it is to be used
W t hout inspection for defects, proves to have a defect that
causes injury to human being, and a retailer is |ikew se
strictly liable in tort." [Erickson v. Sears, Roebuck &
Co., 50 Cal.Rptr. 143, 240 C A 2d 793 ]

r) M crosoft was (is) both mnufacturer and retailer
(directly via website and indirectly via OEMs and retail
stores) of Internet Explorer, M5 Ofice, and Wndows 98,
2000, NT, and XP which caused antitrust injury to many human

beings, including PL, via distribution of the Flash.ocx
def ect.
S) Macronmedia is mnufacturer, licensor, sellor and

distributor of the version of FlashPlayer that contains the
defective Flash.ocx file which caused antitrust injury to
many persons, including PL.

1. Because FlashPlayer, installed as a plugin in
current versions of IE can nake entire PC and/or Server
conputer systens significantly nore vulnerable to hackers,
many responsible consuners either consciously or non-
consciously avoid purchase or free download of nultinedia
content that includes Flash novies. Wy jeopardize your
famly or business for alittle nore entertai nnment ?

2. Because M5 and/or MM learned of IE s vulnerability
via Fl ashPl ayer many nonths before trying to renmedy consuner
vul nerability with a downl oadable "patch" or "fix", M is
liable to nultinedia developers of content that includes
Flash novies because their sales (of products and/or
servi ces) have been curtailed by M5 and/or MM om ssion(s).

3. M5 and/or MM also liable to those persons who
obt ai ned and played Flash novies on IE after M5 | earned of
|E's vulnerability via FlashPlayer and before M5 and/or MM
war ned nost consuners of the danger.
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4. PL is a nenber of both groups injured. M5 and/or MM
injured PL as devel oper and seller of nmultinedia containing
Fl ash novies, and as a player of Flash novies on conputer
systens operated wth Wndows NT/ 2000/ XP supporting IE with
Fl ashPl ayer install ed.

5. Gdven its very limted investigative resources, PL
cannot prove precisely what avenue hackers have taken, on
scores of occasions, to renotely access and destroy or
disfigure PL's comrercially valuable files, but it is highly
probabl e that hackers used Fl ashPl ayer containing defective
Fl ash.ocx file, inter IE, to access PL's directories at
| east once in order to work destructive exploits.

6. In ternms of DOS preclusion relative to PL's asset,
ol f Coach, Ms has not yet caused antitrust injury to PL via
nmonopol i zati on and/ or attenpted nonopolization in Server CS
markets. That w1l probably happen next vyear unless M5
elimnation of DOS from new Server OS is stopped or
reversed

7. Because PCs are often chained to Server based LANSs,
nmonopoly power in the PC OS market can be used to |everage
nore sales of Server OS to (1) conpanies wanting integrated
(seam ess) conputer systens and (2) CEMs and/or retailers
wanting to sell sane conpani es nore conputers

8. In 2002, MS used nonopoly power in GS, OP and IB
markets to |everage near, or actual, nonopoly narketshare
for NT/2000 in Server OS markets. In 2001, NT/2000 was used
to operate about 41% of Server systens, second only to
Novell's NetWare nmarketshare. Although NT/2000 does not
elimnate DOS, it exposes a truncated DOS shell. Shell is
suitable, given conpetent systens nanagenent enabling, for
run of Golf Coach. However, next Server OS from M crosoft
will, nost probably, enulate XP elimnation of DOS and
thereby elimnate Golf Coach, and hundreds of other DOS
prograns and conpil ations, fromall new Servers and PCs.

9. Except for freeing up a little nmenory on hardrive
of installation, it does not, in the limted know edge of
PL, substantially inprove Wndows XP (or future NIs) to
elimnate DOS. Doing so is nerely Mcrosoft phil osophy valid
aversion of the old ways of doing things...like elimnating
best selling charting-graphing software (1990), PFS: First
G aphics, in favor of Ms-Excel charting/graphing functions.

10. PFS: First G aphics cannot be purchased today,
except inter Golf Coach, because Mcrosoft destroyed Ms-
Excel's | eadi ng conpetitor a decade ago. Software Publishing
Corporation (Harvard G aphics, etc.) did not formally
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conplain of its product's preclusion on Wndows OS because
SPC had nunerous M crosoft dependencies and obligations. It
was left to PFS: First Gaphics licensee to conplain and
seek relief...loud, clear and | ong-term

X. DI SCUSSI ON ON REMEDI ES
1. Federal Specifications

a) As found in allegations preceding, Plaintiff sustained
busi ness injury and personal injury reasonably estimated in
excess of $75,000. Plaintiff is able to prove these | osses
with a cognizable |egal/economc theory, expert w tnesses
and detailed, well docunented evidence.

b) Federal antitrust statutes specify penalties and/or
remedies for proven breach(s) of Title 15, United States
Codes, sections 1, 2, and 13e. Many state antitrust statutes
specify conpensatory, exenplary and other forns of renedy
for business injuries sustained via breach of Title 15,
US C, sec. 1, et seq., and/or State Codes (antitrust).
California specifies penalties and/or renedies which are
appropriate for this action.

c) Federal Penalties/ Renedi es:

(1) Sec. 1: "Every contract, conbination in the form of
trust or otherw se, or conspiracy, in restraint of trade or
commerce anong the several States, or with foreign nations,
is hereby declared to be illegal. Every person who shal
make any contract or engage in any conbi nation or conspiracy
hereby declared to be illegal shall be deened guilty of a
felony, and, on conviction thereof, shall be punished by
fine not exceeding one mllion dollars if a corporation, or,
if any other person, one hundred thousand dollars, or by
i nprisonment not exceeding three years, or by both said
puni shnments, in the discretion of the court.” [15 US. C,
sec. 1]

(2) Sec. 2: "Every person who shall nonopolize, or attenpt
to nonopolize, or conbine or conspire with any other person
or persons, to nonopolize any part of the trade or comrerce
anong the several States, or with foreign nations, shall be
deened guilty of a felony, and, on conviction thereof, shal
be punished by fine not exceeding one mllion dollars if a
corporation, or, if any other person, one hundred thousand
dollars, or by inprisonnent not exceeding three years, or by
both said punishnents, in the discretion of the court."[15
US C, sec. 2]
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(3) Sec. 13e: "Any person violating any of the provisions
of this section shall, upon conviction thereof, be fined not
nore than $5,000 or inprisoned not nore than one year, or
both." [15 U S.C., sec. 13]

(4) Sec. 15: "...and person who shall be injured in his
busi ness or property by reason of anything forbidden in the
antitrust laws may sue therefore in any district court of
the United States in the district in which the defendant
resides or is found or has an agent, w thout respect to the
anount in controversy, and shall recover threefold the
damages by him sustained, and the cost of suit, including a
reasonable attorney's fee." [15 U S.C., sec. 15]

(5) "27 COctober 1997: The Justice Departnment files a
conpl ai nt demanding a $l-mllion-a-day fine against
Mcrosoft for its alleged violation of the 1995 consent
decree. The conplaint clains that M crosoft overstepped its
bounds by demanding PC manufacturers bundle...” [ US .
Mcrosoft: Tinmeline, Wred News Report, 2:30 p.m, Nov 5,
1999 PST: (http://www. wired. conf news/politics/O, 1283,
32358, 00.htm)]

(6) Checking Federal Trade Comm ssion antitrust cases
listed for review on the FTC website, circa 1997/1998,
Plaintiff was wunable to find the above referenced case
and/or any reference to the fine. However, this news item
and other notices 1in various newspapers give strong
i ndication that such an action (fine) by federal court of
jurisdiction was proposed as a reasonabl e renedy by DQJ.

2. Federal Renedy Specification Re Federal Law

a) On its face it appears, in this private antitrust case,
that the appropriate penalty/renmedy for proven breach of
sec.1, 2, and 13e, is:

b) For convictions on sections 1 and 2: Mcrosoft
Corporation and/or Macronedia, Inc. mnust pay two-mllion
dollars (trebled) to Plaintiff.

c) For conviction on Section 13e: Defendant(s) nust pay
$5,000 (trebled) to Plaintiff.

3. State Renedy Specifications Re California Law
a) Section 16750: "Any person who is injured in his or her
busi ness or property by reason of anything forbidden or

decl ared unlawful by this chapter, may sue therefore in any
court having jurisdiction in the county where the defendant
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resides or is found, or any agent resides or is found, or
where service may be obtai ned, w thout respect to the anount
in controversy, and to recover three tinmes the danmages
sustained by him or her actual damages pursuant to Section
16761, and prelimnary or permanent injunctive relief when
and under the sane conditions and principles as injunctive
relief is granted by courts generally under the laws of this
state and the rules governing these proceedings, and shal
be awarded a reasonable attorneys' fee together with the
costs of the suit.

b) This action may be brought by any person who is injured
in his or her business or property by reason of anything
forbi dden or declared unlawful by this chapter, regardless
of whether such injured person dealt directly or indirectly
with the defendant." (enphasis added) [Cal. Codes: Business
and Professions: Sec. 16750 (a)]

c) Section 16755 "Any violation of this chapter is a
conspiracy against trade, and any person who engages in any
such conspiracy or takes part therein, or aids or advises in
its conmm ssion, or who as principal, manager, director,
agent, servant or enployee, or in any other capacity,
knowi ngly carries out any of the stipulations, purposes,
prices, rates, or furnishes any information to assist in
carrying out such purposes, or orders there under or in
pursuance thereof, is punishable, as follows:

(1) If the violator is a corporation, by a fine of not
nore than one mllion dollars ($1, 000, 000) or the applicable
anount under paragraph (3), whichever is greater.

(2) If the violator is an individual, by inprisonment in a
state prison for one, two, or three years, by inprisonnent
for not nore than one year in a county jail, by a fine of

not nore than the greater of two hundred fifty thousand
dol lars ($250,000), a fine or the applicable anmount under
paragraph (3), or by both a fine and inprisonnent.

(3) | f any person derives pecuniary gain froma violation
of this chapter, or the violation results in pecuniary |oss
to a person other than the violator, the violator may be
fined not nore than an anount equal to the anount of the
gross gain nultiplied by two or an anmount equal to the
amount of the gross loss multiplied by two, whichever is
applicable.”

4. Discussion: It is clearly the intent of the California
Legislature to effectively punish antitrust conduct
maximally, not mnimally. On its face it appears in this
case that the appropriate state penalty/remedy for proven
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breach(s) of sections 16700 et seq. and/or section 17200
are:

a) For convictions on section 16700, et seq. and/or
section 17200 et seq.: M crosoft Corporation and/or
Macronedia, Inc. nust pay two-mllion dollars (trebled), or
twce the gain (net incone) that M5 and MM derived from
breaches of federal/state antitrust | aws, because defendants
gain is greater than PL's |loss which nakes gain based
penalties nore "applicable" for determ nation of effective,
exenpl ary damages and to fulfill the letter and spirit of
sec. 16755(1)(3).

XI. COVMENT ON REMEDI ES

1. Because Mcrosoft's antitrust conviction(s) have
w thstood appeal, prosecuting States' renmedy demand for
openi ng of Wndows code to public scrutiny is noot.

2. "The patentee, |ike these other holders of an exclusive
privilege granted in the furtherance of a public policy, may
not claim protection of his grant by the courts where it is
being used to subvert that policy." [ Morton Salt Co. .
G S. Suppiger Co., 314 U S. 488, 494]

3. "A patent owner who has m sused a patent cannot sue for
infringenment. Comon exanples of msuse are violations of
the antitrust |aws or unethical practices. For exanple, if a
patent owner conspired to fix the price of the patented
item this would violate antitrust laws. |If the patent owner
| ater sued for infringenent, the defendant could argue that
the owner is prohibited from suing because it has m sused
its patent rights." [ Nolo's Patents for Beginners, 2ed
(2001), by David Pressman and R chard Stim chap. 8, sec. 8]

4. "But a patent affords no immunity for a nonopoly not
within the grant, Interstate Crcuit v. United States, 306
U S. 208, 228, 230; Et hyl Gasoline Corp. v. United states,
309 U. S. 436, 456, and the use of it to suppress conpetition
in the sale of an wunpatented article may deprive the
patentee of the aid of a court of equity to restrain an
all eged infringenent by one who is a conpetitor...Mtion
Picture Patents Co. v. Universal Film Mg. Co., 243 U S
502, 510; Carbice Corp. v. Anerican Patents Corp., supra;
Leitch Mg. Co. v. Barber Co., supra; cf. United Shoe
Machinery Co. v. United States, 258 U S 451, 462;
I nt ernational Business Machines Corp. v. United States, 298
U S 131, 140." [ Supra, p. 491, 492 ]
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5. According to Mdirton Salt Mcrosoft conviction(s) for
nmonopol i zation of the conputer operating system market and
exclusive dealing nean M5 may no |onger sue persons who
i nfringe upon M5- W ndows and NMSN patents.

XI'1. CONCLUSI ON

A M crosoft and Macronedia Caused Antitrust Injury to PL
i n Four \Ways:

1. M crosoft's MoSN failed to index PL's URL after repeated
and long-term subm ssion of sanme. In light of PL's other
federal actions against MS, citing simlar M actions
against Sun Mcrosystens in simlar circunstances, it nust
be concluded MSN om ssion(s) constitute intentional
discrimnation against PL and restrained not only PL'Ss
trade, commerce and conpetition but that of nmany other
conpani es and individuals |ikew se suffering sane or simlar
di scrimnation by MSN

2. M5 preclusion of Real Medi aPl ayer and/or Qui ckti nmePl ayer
bot h in di rect conpetition W th W ndowsMedi aPl ayer
constitutes restraint of trade, nmonopol i zati on and/ or
attenpted nonopoli zation, and clearly restrained PL'Ss
conpetition and that of many conpanies in digital video and
digital audio markets where conpetitors products were
rendered in Real Producer and/or Quicktime Pro and not in
W ndowsMedi aPro (a/k/a M crosoft Producer).

3. M5 elimnation of DOS in its new operating system XP
uses nonopoly power in OGS, OP and IB narkets to restrain the
trade, commerce and conpetition of every business selling
software requiring DOS functionality. PL 1is one such
business so injured by loss of revenues from abridged DOCS
program sal es.

4. M5 and MM injured PL via distribution of FlashPlayer
defect(s) in IE

XlI11. RELATED MATERI AL | SSUES
A. Settl enent D ssatisfaction:

1. "Massachusetts' appeal to the U S. Court of Appeals for
the District of Colunmbia will drag out the already 4-1/2-
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year-ol d case. But [Attorney CGeneral] Reilly said there were
i nportant principles at stake.

2. "The [settlenent] deal ignored Mcrosoft's ill-gotten
gains, did nothing about safeguarding conpetition in new
technol ogies, and was filled with | oophol es and exceptions',
he said. 'W believe that a renedy nust send a nessage that
breaki ng the | aw does not pay.'

3. The appeals court ruled in June 2001 that M crosoft had
illegally maintained its Wndows operating system nonopoly,
but rejected a trial court proposal to break the conpany in
t wo.

4. During the renedy hearings, the attorneys for the
states argued unsuccessfully that the antitrust sanctions
shoul d be designed to stop the conpany from usi ng Wndows to
crush conpetition in the markets for energing technol ogies
such as server software and handhel d conputers.

5. Under the settlenent, Mcrosoft is prohibited from
retaliating -- or threatening to retaliate -- against
conputer rmakers who choose to feature non-M crosoft
products. Nor can it enter into agreenents that require the
excl usi ve support of sone M crosoft software.

6. The conpany still faces a series of class-action
| awsuits brought on behalf of U 'S. consuners, along wth
civil suits brought by Sun Mcrosystens Inc. and other

conpetitors who claimthey were victim zed by the conpany's
anticonpetitive tactics.

7. The world's |largest software conpany is also awaiting
the findings of an antitrust probe by the European
Comm ssion."™ [ww.reuters.com : "Mass. Appeals M crosoft

Case Alone", Sat Novenber 30, 2002 02:07 PM ET, By Tim
Dobbyn ]

8. This case, transferred from the Central District of
California to the District of Maryland in Cctober 2002, is a
tinmely private civil suit against software "giant". Suit is
intended to "...stop the conpany fromusing Wndows to crush
conpetition in the markets for energing technologies...";
especially in the digital video/audio markets and website
devel opnent / publication markets served by Plaintiff O Brien.

9. "Under the settlement, Mcrosoft is prohibited from
retaliating -- or threatening to retaliate -- against
conputer nekers..."; this prohibition nust be extended

beyond conputer nmakers to software and website related
makers.
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10. Plaintiff OBrien is a software/internet-website
devel oper who needs to obtain renedy and conpensation of the
type decreed just in District of Colunbia re noted
DQJ/ St at es/ MS settl enent.

A. XP Preclusion Has Worked MS | ntent:

1. VWhat pragmatic (profitable) purpose is served via XP
precl usion of conpetitors' nedia players? The answer to this
guestion was not obvious to PL until June 13, 2002 when M5
announced support for its WndowsMdi aPl ayer (Audio) in the
| eadi ng chip makers (Intel, AMD, et al.) new audi o chips.

2. Because federal prosecutors and/or court(s) permt
M crosoft to advance illegal OS nonopoly and restrain
Qui ckTi ne/ Real Pl ayer conpetition in audio player narkets,
chip makers now realize that the future of audio players is
in WndowsMedi aTechnol ogy. Expediencies in the highly
conpetitive chipset business demand that viable conpetitors
enter dangerous, quasi-legal realns in order to stay
profitable.

3. M5 busi ness advance, at the expense of conpetition in
medi a pl ayer markets and at the expense of persons dependant
on sane, is not legitimte business practice because M5 has
recently been convicted of OS nonopolization, and continued
use of OS nonopoly to restrain conpetition is continued
breach of antitrust |aws.

4. Theory: Chip nmakers have waited until now to support
W ndowsMedi aPl ayer (audi o) because it took XP s effective
preclusion of QI/Real to convince chip nmakers that it was in
their best interests to deny powerful np3, QI and/or Rea
"l obby" efforts to secure exclusive support in their chips.
XP preclusion of Mcrosoft's conpetitors' products nade
support for WndowsMedi a(audio) nore profitable than what
M crosoft's conpetitors were willing to pay for exclusive
chip support. [See |.(B) 9 above.]

5. Wether or not the chip nmakers situation gives evidence
of marginal "business justification", fact remains XP
preclusion of QI/Real has grossly restrained trade and
commerce in nedia player markets, and caused unjustified
antitrust injury to PL and many other conpetitors in related
pl ayer and nedi a markets.

B. Renmedi es Qutside MS Currently Avail abl e:
1. M crosoft does not allow CEMs to sell bare-box (no

software installed) conputers even though consuners and
sof tware devel opers/sellers worldw de plead for them
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2. If OEMs sold even 10% bare-boxes, trade and conpetition
in global software markets would be greatly stinulated and
i ncr eased.

3. Many devel opers/sellers of OS, OP, IB and other
conputer software, including software giant M5  would
conpete to fill software space in bare-box conputers. This

is certainly one of the key "renedies" that should be
requested and fought for re U S. v. M5 litigation.

4. M crosoft co-opted and permanently appropriated the
G aphical User Interface ["GQU "] from Apple Conputers, Inc.
after its license for sanme expired around 1990. Apple, under
questionable circunstances, took the GUJ from Xerox, Inc

around 1981. Xerox devel oped the GU from Maci ntosh designs
that, presunmably, Mac got from God hinself.

5. It would greatly stinmulate conpetition, consunmer choice
and technol ogi cal innovation in operating systemand rel ated
software markets if M5 were to release its questionably
patented GU source code to the public domain. That woul d be
enough to stinul ate devel opnent.

6. If M5 does, in fact, have patent protection at this
time, developers with gratus GJ could, neverthel ess, begin
creation of progranms conpetitive with, and yet substantially
(legally) dissimlar to, Wndows 3.1, 95, 98, 2000, and Me
when MS patents |apse. Wiat's wong with innovation and
conpetition in markets for essential conputer software? If
strong nonopoly is right so is viable conpetition.

7. O course devel oper/seller of new GS, OP, |IB and ot her
prograns woul d need bare-box space for consuners' placenent
of conpeting products.

8. PL would be encouraged to continue conpetition in
software markets if CEMs were required by law (or other
power to |iberate from M5 nonopoly control) to sell x% bare-
box conputers because M5-Ofice (about $400. retail) would
be necessarily purchased as a substitute for PL's Golf Coach
(about $50. retail) by consuners seeki ng sinpl e
charting/ graphi ng/ wordpad ability on Wndows OS.

9. Wien CEMs sell x% bare-box conputers PL will certainly
consider obtaining freeware/shareware prograns, and/ or
originally authored prograns, to create it's own office
productivity suite to include (1) an internet browser
program (2) a spreadsheet program (3) a wordprocessor
program (4) a graphics presentation program (5) a nedia
pl ayer program and (6) other office productivity related
pr ogr ans. SAVI ORE SAVI COV) wi | t hen sel | Bi zZW z
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conpetitively in OP and related nmarkets to owners of bare-
box conmputers who install non-Wndows CS.

10. I nstead of the present situation where PL is precluded
by M5 fromtrade and conpetition via M5 preclusion of PL in
sear ch-engi nes, nedi apl ayers and charting/ graphi ng markets,
PL would be able to trade and conpete in OP and related
mar kets, thus adding econony, choice, innovation and other
values to software markets while obtaining sufficient
revenues to survive and prosper in American free-enterprise
busi ness, the only economc system providing life, liberty
and property for those who deserve it.

11. An appeal s court |ast year upheld trial court findings
that Mcrosoft had illegally maintained its Wndows nonopoly
by tactics that included comm ngling the operating system
with the IE program to fend off rival Netscape. Now it is
apparent that M5 engineering has not been |limted to
preclusion of Netscape via I|E integration. Preclusion of
medi a players other than WndowsMedi aPl ayer has occurred

and will continue to injure conpetitors in certain digital

audi o/video markets until this court, or sonme other power,
stops Mcrosoft from breaking the | aw

12. It may yet be PL's fault that MSN precludes indexing
of its websites (URLs). From Mcrosoft's perspective, it is
a fault to question MS nonopolization and excl usive dealing,
and retaliation against businesses or individuals filing
suit(s) for relief from same is well rationalized in
Rednond, Washington and in many public infornmation sources
under influence/control of Mcrosoft Corporation.

13. PL remenbers, and asks the court to renenber, when M
retaliated against Sun Mcrosystens, Inc. after the latter
beat the fornmer in a federal suit (copyright issue) in 1998.
For a time, Sun lost its ability to offer downl oads fromits
website into conmputers running Wndows 98. [ OBrien v.
M crosoft, Conpaq and Radi oShack, CVvV 01 - 08306 MRP (RCx),
at 1. (A 6. ]

Xl V. PRAYER

1. Plaintiff Edward M chael O Brien prays for this court's
award of both conpensatory and exenplary danages because
power to renmedy business inequities is found nost pronounced
in the essence of business...gain or |oss of noney. By |aw,
presently and in future, M crosoft Corporation and
Macronedia, Inc. nust be fined twice the net incone derived
fromtheir conduct proven to violate federal/state antitrust
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laws and injurious to Anerican consuners and conpetitors,
including plaintiff.

2. Rel i ance exclusively on federal/state prosecutions to
remedy Defendants' antitrust inequities is not sufficient
because governnment prosecutors rarely demand sufficient

financial penalty to effectively curtail nonopolist(s)
behavior in future. Such is the <case wth current
prosecuti ons of VS by federal /state aut horities.

Conpr ehensive, sufficient and effective financial penalties
are better rationalized and demanded by sec.15 litigants
bringing actions from the private sector where they have
suffered real (personal, famly and/or business) financial
damages and other forns of injury inflicted by nonopolists.

3. It is fair and appropriate, in order to safeguard
present and future conputer software and hardware custoners
at all socio-economc levels in all countries of the world
and to insure | awful conpliance by Mcrosoft Corporation and
Macronedia, Inc. (and, indeed, entire industries led by M
and MM wth antitrust laws, to award to PL not only
conpensatory damages for real and neasurable injury
inflicted by the Defendants, but also sufficient and
effective punitive (exenplary) damages financial (pecuniary)
in nature.

4. Toward the goal of better conputer software and/or
har dwar e business globally, PL calls this Court's attention
to the issue of punitive (exenplary) damges denmanded re
convi ctions noted herein and considered fair and appropriate
by the US. Dstrict Court and courts in the State of
California. And on these criterialprecedent, Plaintiff nakes
request for Court's award of punitive (exenplary) danages to
be paid by Defendants, in cash, stock or note(s), relative
to Defendant's "pecuniary gain" derived from antitrust
actions, proven illegal in this and other cases.

5. Plaintiff OBrien's claim for award of federal/state
statute grounded conpensatory and punitive (exenplary)
damages based on cited criterial/precedent is the first and
only such private claimnmade in federal or state courts and,
therefore, PL is entitled to twice Defendants' pecuniary
gain derived from Defendants' proven illegal actions,
ongoing at inception of Plaintiff's cause of action to date,
as evidenced by authoritative public and/or private
financi al records.

6. Plaintiff OBrien clains and prays for conpensatory

damages (business and personal) in the anount of $3,000, 000
trebled to be paid by defendants.

42



7. Plaintiff OBrien clains and prays for M reinstatenent
of a DOS shell in XP sufficient to run Golf Coach.

8. Plaintiff OBrien clains and prays for an award of
punitive (exenpl ary) damages in t he anmount of
$10, 000, 000, 000., approximately equal to tw ce the pecuniary
gai n Defendants M crosoft and/or Macronedi a derived from per
se illegal, antitrust actions over the tinme period
enconpassed by cause(s) of action in this case.

9. Plaintiff OBrien clains and prays for court's award of
its attorneys' fees and other costs of suit.

10. Plaintiff OBrien clains and prays for such other and
further damage award and/or relief as the Court deens just
and equitabl e.

Execut ed on Decenber 2, 2002 at Santa Barbara, California

by

Edward M chael O Brien, pro se
Victoria Court

P. O. Box 91003
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Sant a Barbara, CA 93190

Fax 202-521-3786
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